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INTRODUCTION  

In the Pearce Report three major goals of law schools were identified as similar to those of universities: 
to undertake research; to service the community; and to teach.1 Achievement of the last goal required going 
beyond the mere “imparting of knowledge” to include (among other things) an understanding of the law in 
operation as well as in context, and to develop in students practical legal skills and competencies that were 
essential to all types of legal work, notwithstanding the degree of separation of that work from the practice 
of law.2 The recommendation was made that this objective could be achieved by teaching specific practical 
legal skills such as advocacy, communication, counselling, drafting, interpretation of legislation, 
negotiation, and research and writing.3  

One inference to be drawn from the above recommendation is that the teaching of law can be improved, 
and the perceived separation of the theory and the practice of law narrowed to some extent, by 
incorporating practical legal skills into the curricula of law schools. This hypothesis, that teaching and 
learning of law can be optimised by creating and maintaining a substantial and realistic nexus between legal 
theory and legal practice,4 finds support from recent research in general educational theory and 
methodology of other practice-based professions.5 However, research in Australia to support that hypothesis 
in regard to law in the interim since the publication of the Pearce Report appears to remain limited if 
special issues of periodicals,6 specialist periodicals7 and projects supported by the Committee for the 
Advancement of University Teaching8 can be relied upon as indicators of research. This alleged limitation 
exists notwithstanding attention being brought by the Pearce Report to the relative paucity of writing, and to 
the almost absolute absence of empirical data, on legal education.9  

A movement towards incorporation of such a practical approach, endorsed at the time of publication of 
the Pearce Report by some commentators10 and subsequently supported by others,11 has occurred since the 
release of the Pearce Report, especially in newly established law schools which have been innovative to 
varying degrees,12 thanks in part to support from the Committee for the Advancement of University 
Teaching. This paper describes one such innovation in legal education, the teaching of interviewing skills as 
an addition to the mooting component of the criminal law course, adopted at the Law School of the Flinders 
University of South Australia and supported by a grant from the Committee for the Advancement of 
University Teaching during 1994. The mooting framework of the criminal law curriculum into which the 
interviewing project was placed is detailed before outlining the educational theory that justifies the choice 
of interviewing. The interviewing project is then briefly described.  

MOOTING FRAMEWORK  

At Flinders University, the initial Curriculum Committee of the Law School took into consideration 
recommendations of the Pearce Report, especially those relating to skills, and committed itself to 
incorporate those skills into the curriculum as far as possible. That commitment was demonstrated by the 
intention expressed in the Curriculum Proposal to lay “a foundation in appropriate legal skills on which the 
experience of the GDLP13 and subsequent practice can build”.14 In 1992, the first year of operation, that 



commitment was realised by the appointment of a former Supreme Court Justice as Skills Director15 the 
inclusion of research and of fact finding skills as integral elements of the compulsory topic Torts and Legal 
Method.16 In 1993, that commitment took effect as part of the substantive course or as a method of 
assessment, or both, in the following ways: drafting became a requirement of Contract Law; electronic Land 
Title searches were undertaken in Property Law; and mooting was made part of the assessment of Criminal 
Law. In addition, criminal law students had the opportunity to view procedural aspects of criminal law, 
from arrest through a bail application to committal, trial and sentencing. This programme was simulated by 
the criminal law teachers in order to place the teaching of the theory of criminal law in context by 
demonstrating the connection between the theory and practice of criminal law.17  

Criminal Law was taught for the first time in the Law School at the Flinders University of South 
Australia in 1993. That course included a significant component of practical legal skills for, in addition to 
legal research and writing requirements as part of assessment, students were required to moot.18 They were 
given hypotheticals, written by the two criminal law teachers, containing facts and grounds of appeal 
against a decision at first instance on the subject of homicide. From these hypotheticals, students prepared 
written and oral arguments on points of law for presentation and assessment. Although these written and 
oral arguments were respectively prepared and delivered by students individually, the roles of counsel 
representing appellants and respondents were each allocated to pairs of students, thus encouraging levels of 
cooperation and collaboration that frequently occur in practice. Oral presentations were made before an 
appellate judge, a role played by visiting practitioners not connected with the law school, unless 
unavailable, when other teachers within the law school or the criminal law teachers assumed this role.19  

There is, of course, nothing novel in this method. In recent years, written and oral arguments (usually in 
the form of moots) have become relatively commonplace as elements of assessment in Australian law 
schools.20 This method was adopted by the criminal law teachers as the most appropriate to develop oral 
legal skills within the limits of available resources. However, following analysis of assessment of students’ 
performances in moots, and of evaluation by students of the mooting programme, the criminal law teachers 
became concerned that moots might not be satisfying the requirement of foundation legal skills. That is, 
moots appeared not to provide the bridge necessary for students to move from social skills to the 
fundamentals of lawyering skills. That concern arose primarily because oral arguments invariably became 
spoken versions of written arguments. In addition, student evaluation indicated that, whereas most students 
appreciated the importance and relevance of mooting, this majority also felt inadequately prepared for the 
task of an oral presentation, especially as most had not performed comparable tasks previously. In 
methodological terms, students had no reference points and minimal or nil experience on which to draw and 
build so that experiential learning could not be relied upon in mooting.  

Whatever the explanation for this perceived deficit, the consequence is that oral skills did not appear to 
develop to the same extent as writing skills. Yet, these oral skills should be considered to be at least as 
important as writing skills because legal workers, notwithstanding the degree of connection of their legal 
work with the actual practice of law, rely upon them to find facts in the first instance, especially in 
interviews. And, connections made between interviewing and research for preparation of written and oral 
arguments help to demonstrate to students the continuity that is the reality of the practice of law besides 
reminding them that this work is not undertaken solely as an abstract exercise, but for the important purpose 
of providing an essential service to someone in need. Put another way, the teaching of practical legal skills, 
such as those inherent in the process of interviewing in combination with the teaching of legal theory, helps 
to place both aspects of teaching, theory and practice, in the context of “lawyering”.  

These initial concerns about the effectiveness of accepted methods of teaching law, such as mooting, 
generated further inquiry into alternative methods of teaching practical legal skills that would lay better 
foundations for future acquisition of these skills. That inquiry demanded a conceptual analysis of general 
and legal educational methodology in an attempt to justify any change.  

JUSTIFICATION FOR CHANGE  

The inquiry mentioned above led to a focus upon deficiencies, alleged to exist in the teaching, learning 
and assessment of law as a practice-based discipline, that have been highlighted by many commentator21 



and researchers.22 Those deficits can be analysed under these same headings.  

Teaching and Learning23  

The traditional approach to teaching and learning law is alleged by some commentators and researchers 
to be too narrow as a result of the placement of the emphasis upon content in curricula to the exclusion of 
an consideration of teaching methodology and of assessment.24 Therefore, it may be inferred that 
opportunities to adopt approaches that broaden teaching and learning are reduced. Approaches that achieve 
this objective and are worthy of consideration within the teaching and learning of law are holism and 
humanism because the are taken into account by other practice-based disciplines.25 These concepts require 
brief elaboration.  

HUMANISM  

Humanism is a philosophical perspective alleged to derive from the approach of the philosopher Dilthey 
to the study of human sciences (comprising humanities and social sciences). That approach goes beyond 
empiricism to include consideration of the effects of human behaviour upon the content and results of that 
empirical investigation.26 The effect is to acknowledge that all investigation cannot be separated from the 
investigator’s influence arising, inadvertently or otherwise, from the personal experience of that 
investigator.  

Humanism places the individual at the centre of the education process.27 by recognising the degree to 
which individuals rely upon experience for learning. Experiential learning is the process by which persons 
learn from their personal experience by analysing past behaviour and using that analysis to predict and plan 
future conduct.28 The experiential learning model is incorporated into practical legal skills programmes by 
the use of simulation techniques,29 such as interviewing. First, students are given factual scenarios, 
replicating those encountered in practice, for which they are required to develop a response which optimises 
results for the “client”. This response is known as a “theory of action”. Lawyering activity appropriate to 
the response then follows before reflection to improve this theory of action. That new theory is then applied 
to new simulations. In short, students learn by doing, another recommendation contained within the Pearce 
Report.  

This learning becomes cumulative, in that it builds upon all experience, thus facilitating the 
development of autonomy, responsibility, interpersonal awareness and personal growth by means of 
reliance upon experiential learning.30 The  importance of experience has been highlighted in the context of 
clinical legal education by one commentator who describes that form of legal education as a “method of 
teaching and learning, the distinctive element” of which is “its emphasis on structured student experience 
and thoughtful feedback on that experience as the core of learning31 (emphases added).  

The assertion that much is to be gained through doing, that is through experience, also seems to gain 
support from the eminent jurist, Professor Simpson, when he asserts: “[y]ou can only usefully study law if 
you have learnt …what it is to be a lawyer” so that “involvement in the more traditional professional 
approach is a necessary prerequisite to anything more sophisticated”.32 If the “traditional professional 
approach” can be taken to mean practice, then the claim that knowledge of practice is a condition precedent 
for higher levels of learning appears to point to the conclusion that a more sophisticated approach to the 
study of law, for example from all theoretical and critical dimensions (also recommendations by the Pearce 
Report ), is more likely if students learn to be lawyers in practice as well as in theory. Learning to do thus 
integrates learning to know, so that law is learnt in a similar manner to the way in which most knowledge is 
learnt and understood — through socialisation building on existing experience. This proposition regarding 
experience is supported by general educational research and methodology which indicates that, 
androgogically, past experience can be a base upon which new learning is built.33  

What humanism promises for law is learning that becomes more active than passive,34 encouraging 
students to become self-motivated enough to be self-directed towards higher levels of critical reasoning, all 
of which are essential to developing professionals who can not only adapt to but also participate in 
change.35 Self-direction is an essential skill to be developed in relation to teaching and learning law in an 
academic environment because that capacity is and will remain a permanent requirement of the practice of 



law in all arenas, as is the case with all practice-based professions. It is also directly connected with 
becoming an autonomous decision maker.36 So important is self-direction that it has been asserted that not 
to encourage that capacity is to “perpetuate a dysfunctional relationship between learner and educator”.37  

Furthermore, it should be recognised that humanism, by virtue of its derivation from Dilthey’s theory of 
knowledge of human sciences, is directly connected with holism38 because all understanding of empiricism 
is dependent upon an understanding of the context in which that empirical investigation takes place. In other 
words, relationship and connection between the whole and the parts cannot be excluded from the equation, 
for not only can the whole only be understood in light of its parts but also the parts derive their meaning 
from the whole.39  

HOLISM  

Holism can be argued to be anti-reductionist in approach in that what is required is recognition of the 
importance of the contribution of knowledge from many rather than from only single perspectives. For the 
teaching and learning of law that means the inclusion of theory, of all types, and of professional skills. The 
McCrate Report goes further, advocating the “adoption of a holistic view to legal education which occurs 
through a developmental continuum of pre-law school education, law school and legal practice”40 (emphasis 
added). With holism, the focus is upon relationships and interconnections41 not only between facets of law 
but also between law and other academic areas. In other words, more complete integration as recommended 
by the Pearce Report is possible.  

In addition to facilitating integration in the teaching of law, holism can be supported for several other 
reasons. First, holism can be described as a feminine world-view42 because that view tends to be inclusive 
rather than exclusive of other perspectives. Hence, the allegedly inherent masculine view of law may be 
balanced by shifting the focus towards one that is gender free through listening to Gilligan’s “different 
voice”.43 Second, holism can be argued to be compatible with the doctrine of post-modernism if both holism 
and post-modernism are accepted as devaluing individual and favouring pluralistic approaches.44 Third, it is 
worth noting that holism has been enthusiastically embraced by practice-based disciplines other than law, 
especially those that come under the rubric of behavioural sciences, not only particularly with respect to 
teaching but also generally in regard to developing an epistemological base.45  

In short, the thesis formulated by holism is that knowledge is acquired through understanding parts of 
the world and their relationship with the whole. In relation to the teaching of law, the effect of holism is to 
work against the traditional fragmented approach to teaching law that may result in students failing to 
recognise immediately the connections within law.  

In addition to the above, other important arguments put forward to support the assertion that the 
teaching and learning of law are too narrow are that it is neither contextual nor genuinely problem based. 
These concepts will be considered briefly.  

CONTEXTUAL  

Where teaching of law relies on doctrine derived from appellate cases the study of law tends to be 
separated from a significant part of the reality in which law operates. Contextual learning, that is “learning 
in the context in which it is to be applied”,46 facilitates understanding of the relationships and connections 
not only between areas of law but also between law and other disciplines (practice-based or otherwise) such 
as economics, history, sociology and psychology, to name a few. Although there is no doubt that legal 
practitioners can serve their clients satisfactorily without arguing theoretical issues, there is also no doubt 
that their practice of law must benefit from an awareness of the context in which that practice operates.47 
For example, the battered woman syndrome as a defence in criminal law could only develop from an 
awareness of the sociological and psychological concepts underpinning that syndrome. This emphasis upon 
links reiterates the theses of holism and humanism.  

PROBLEM-BASED LEARNING  

The claim that the teaching of law is problem-based appears to rely on the use of hypotheticals to which 



legal principles are applied. However, this method does not constitute problem-based learning as defined by 
its doyen, Barrows,48 because the approach is too individualistic. Whereas traditional teaching of law in 
Australia, including the use of problems,49 tends to encourage an individualistic approach to learning 
because collective discussion of the problem usually takes place after a solution has been sought by the 
student as an individual not as part of a group,50 genuine problem-based learning demands both cooperation 
and collaboration during the attempt to seek the solution. In reality, problem-based learning is a form of 
peer-teaching and peer-learning.51 It is in those contexts that problem-based learning is considered here 
because of the opportunities that interviewing provides for peer-teaching and peer-learning.  

Teaching by and learning from peers appears to encourage deeper approaches to learning than otherwise 
possible52 because students develop specific learning skills which last. They learn to listen and absorb 
information rather merely hear it so that they can make valid comparisons between their own and peer 
understanding. This, in turn, leads to information-seeking from, and correction of, others in non-threatening 
ways, especially where tasks are allocated to each other.53 Peer-learning also facilitates the development of 
self-directed learning by encouraging both informal and formal levels of cooperation and collaboration.54  

Problem-based learning has been enthusiastically embraced by many teachers of practice-based 
disciplines because it is believed to overcome what has been asserted to be the passive, uncritical and 
pragmatic acceptance by students of lecture content, which process allegedly fails to equip practitioners for 
self-motivated and self-directed learning.55 Problem-based learning equips students by developing and 
maintaining creative and critical reasoning. This approach can assist the development of professionals who 
are not only capable of adapting to change but are also able to play an active role in bringing about that 
change56 because significantly deeper rather than superficial approaches to learning are possible.57  

Assessment  

Assessment is used here as defined by Professor Brookfield.58 That is, assessment is an attempt to 
discover the degree to which objectives in teaching have been reached by ascertaining the extent of learning 
of students. Used in that sense, assessment is “summative” in that what is measured is the acquisition of 
“certain knowledge, skills, values and attitudes59 so that assessment becomes a “certification of an 
individual’s knowledge and abilities”.60 Assessment is not to be equated, as is often the case, with 
evaluation which is the ascertainment of merit.  

Assessment is not to be underrated in importance. It is neither a mere adjunct nor an “afterthought”61 to 
teaching and learning but integral to the topic assessed because assessment bears a direct relationship to the 
quality of learning outcomes.62 It is a “teaching and learning tool rather than a mechanism for grading”63 
and must be linked to learning.64 If, as Barnes asserts, assessment becomes a “hidden curriculum”65 which 
sends messages to students about how and what they should study, then assessment can and should be 
tailored to optimise student learning. Expressed another way, assessment becomes the means to the ends 
desired in relation to student acquisition of knowledge and skills. Furthermore, if assessment shapes 
attitudes to learning in the manner described, then it can be used to direct students towards those deeper 
approaches to learning argued above to be desirable. Consequently, the method of assessment becomes 
critical.  

The Pearce Report highlighted the fact that the method of assessment in law schools was predominantly 
by means of examination.66 Although since the publication of the Pearce Report the most common change 
in assessment has been a “reduction in emphasis on examinations”, recent changes in assessment have been 
forced by resource problems to the extent that use of examinations has increased.67  

The advantages and disadvantages of examinations have been well documented and require no 
repetition here. However, it is worth reiterating that one of the major complications of examinations is that, 
unlike other forms of assessment, they are designed to measure rather than teach.68 Therefore, they will not 
direct student learning as thoroughly as other methods of assessment. Thus, notwithstanding recent trends 
towards an increase in interim assessment, usually in the form of essays, if assessment in law schools still 
appears to rely mainly upon written responses to hypothetical fact scenarios, usually by examination, then 
assessment in that form will remain an adjunct and afterthought. Consequently, the effectiveness of forms 
of assessment other than examination remains essentially untested, despite the demonstrated benefits of 
those alternative assessments. For example, the fact that the use of self- and peer-assessment as alternatives 



to traditional forms of assessment in law schools appears to be the exception rather than the rule merits 
concern because both appear to be crucial to the effective integration of teaching and of learning both 
theory and practice of law.  

Self-assessment  
By encouraging a continuous process of critical reflection of one’s own work,70 self-assessment 

facilitates the transition from law school to work because students skilled in self-assessment are likely to be 
more effective, efficient and able to effect transfers across learning boundaries.70 This should mean that 
qualifications in law become more versatile in their application to work so that a wider choice of 
occupations is possible. Law thus becomes generalisable to other non-law areas at least to some degree. The 
negative effect of the relative absence of reference points and experience upon which to found the teaching 
and learning of law can thus be reduced.  

Peer-assessment  
Peer-assessment may, at first instance, appear novel. However, on reflection, it should be recognised 

that it is already in place in many practice-based disciplines in teaching and learning environments. It is 
widely used at both undergraduate and postgraduate levels in many behavioural science disciplines, 
especially medicine and nursing. In disciplines other than behavioural sciences, postgraduate seminars, 
where peers critique each others’ work-in-progress under the guidance of teachers, are commonplace. 
Furthermore, although that type of analysis is not formally incorporated into official assessment processes it 
seems unlikely that it would not exert at the least a de facto effect.  

At the level of practice rather than teaching and learning in institutions, peer-assessment is widely used 
by most practice- based disciplines and is rapidly being formalised by Quality Assurance Committees 
internally and by accreditation bodies externally, particularly in relation to health care workers. In the work-
place, regulation of practitioners in practice-based disciplines is invariably internal and effected by means 
of peer-review, as with medical practice. This existing level of peer-assessment appears to merit 
consideration for inclusion in law curricula because the addition of a practice-based activity to an academic 
teaching and learning environment would appear to facilitate that transition from (law) school to (law) 
practice.  

In summary, to optimise teaching and learning of law, it appears that research points to the conclusion 
that curricula should be humanistic, holistic, contextual and genuinely problem-based. In addition, 
assessment should be an integral part of that teaching and learning, not an adjunct. In this way, the 
connection with and transition between legal doctrine in, and practice outside, law school can be established 
and maintained, and the tendency for law students to discern law as fragments, especially with regard to 
theory and practice, can be reduced.  

At this point, the Criminal law teachers faced the question of how best to implement these ideals of 
teaching and learning law. The rationale for change had been justified, conceptually. However, what 
practical process, other than mooting, could be implemented that would bring about these objectives? The 
criminal law teachers set out to identify a process that would achieve those satisfactorily. In light of the time 
requirements of mooting, we were concerned particularly about the resource implications of incorporating 
practical components into what was a compulsory law topic already comprising, especially from the 
perspective of law students, a dense content of substantive law and a significant component of practical 
legal skills.  

IDENTIFICATION OF THE PROCESS  

In their search for a process that would lay better foundations than mooting alone for learning practical 
legal skills, at least at foundation level, the criminal law teachers were aware of the need to maintain quality 
in teaching and learning in relation to any programme adopted. Bearing in mind the elusive nature of a 
definition of quality71 the problem of defining quality was solved by adopting the requirements for, and the 
recommendations on how to determine, quality for teaching and learning contained in the recently 
published Quality Reports from both The University of Adelaide and The Flinders University of South 



Australia.72  
Those requirements included, amongst others, the introduction of interactive and student-centred 

methods, team approaches, peer teaching, experiential learning, and appropriate assessment: in short, all the 
concepts discussed and argued as essential in the rationale for change in this paper. The recommendations 
necessitated asking the questions concerning intentions and implementations found in these Reports.73 
Intentions comprised: What are you doing?; Why are you doing it? Implementations were composed of: 
How are you doing it?; Why are you doing it this way?; Why do you think that is the best way of doing it?; 
How do you know it works? These questions then directed the criminal law teachers towards the following 
considerations.74  
Q: As professionals, what is the most important work lawyers do, whether practitioners or non-

practitioners?  
A: Provide a service to others, mostly clients.  
Q: By what means is this service provided?  
A: By communicating to non-lawyers and lawyers principles of the law as they apply to facts.  
Q: Does this task vary between practitioners and nonpractitioners?  
A: Not significantly enough to warrant a separate approach for each.  
Q: What is the predominant method of communication?  
A: Personal contact between lawyers and others.  
Q: Bearing in mind the requirements of content in compulsory topics (especially in relation to admission) 

and the predominant method of communication, how can that content be taught so as to optimise the 
performance of a lawyer’s most important task of communication?  

A: Teach interviewing skills.  

JUSTIFICATION FOR INTERVIEWING  

Having arrived at a solution capable of being implemented within the criminal law course and within the 
limits of available resources, the criminal law teachers sought additional justification in support of this 
perceived solution because the addition of the process of interviewing to mooting as described above can, of 
course, be considered as no more novel than the use of mooting itself. After all, interviews are often 
undertaken preparatory to making simulated bail applications and presenting guilty pleas in most 
postgraduate, practical legal training courses.  

However, in the environment of postgraduate practical legal training courses, the tendency still exists for 
students to compartmentalise law and to perceive there to be a dichotomy between the theory and practice 
of law.75 The connection between the practice of interviewing and the theory of law remains tenuous 
because practical legal skills are still taught in isolation from the reality of the continuity that exists in 
reality between practice and theory. In other words, there are connections between practice and theory in 
that facts discovered during interviewing provide direction for research into specific areas of law, the 
results of which determine the need for and thrust of further interviews, for additional direction of research 
and for legal principles that support the remedy sought. The point being made has already been put by 
Mack, who places interviewing in context, in relation to learning interviewing techniques in the law school 
rather than in a postgraduate legal practice course. Mack states that interviewing has a “much broader and 
more theoretical direction” than the development of skills alone because interviewing “facilitates the 
academic examination of the lawyering process itself, which is an essential part of the legal system”.76 
Support for the placement of the teaching and learning of communication skills into law schools has also 
been expressed in the United Kingdom.77  

Many other legal bodies and commentators support the importance of interviewing in relation to 
lawyering, and have for some time. For example, in a report published in 1979, the American Bar 
Association described interviewing as an essential element of “lawyer competency”.78 In 1980, Menkel-
Meadow stated that the core function of lawyers is to advise and represent clients by communicating the 
law to non-lawyers and lawyers.79 More recently, in 1986, Sherr went further, asserting that the “first 
interview between lawyer and client is the foundation of a legal case”.80 It would, therefore, appear 
reasonable to assert that at no other point on the continuum of contact between lawyer and client is the 



initial discovery of facts so crucial as at the first meeting between lawyer and client.  
Reliance can also be placed upon comments made by criminal law students who studied interviewing at 

the Law School at the Flinders University of South Australia in 1993.81 Their comments point to the 
conclusion that contact with clients in a face-to-face interview is contemplated with apprehension by most 
and dreaded by some, especially the first time. The explanation appears to be not the relative lack of legal 
knowledge perceived as necessary to direct the interview towards discovery of relevant facts but rather the 
obvious need to develop a rapport with the client to optimise discovery of facts. In this respect, again, most 
students have nil personal reference points: that is, they have limited or no personal experience on which to 
draw.82 Students are aware that the development of a positive perception on the part of the client, and of 
credibility and professionalism on the part of the lawyer, depends as much upon personal skills as upon 
legal knowledge. The validity of this observation is borne out by recent investigations, particularly 
overseas.  

At an American Bar Association Convention in New York in 1993, attended by 12000 lawyers of whom 
about 500 came from outside the United States, one of the Convention topics was the perception of the legal 
profession by the public. It was reported that research by the American Bar Association showed that one 
factor influenced the public perception of lawyers more than any other — the ability to communicate.83 
Reports also indicate that a similar situation exists in the United Kingdom.84 This aim is supported by data 
contained in a report from the Royal Commission (UK) on the Provision of Legal Services (Benson 
Committee). This report showed that “poor communication is the major reason for dissatisfaction” of clients 
with solicitors. Since the client/solicitor relationship and communication normally begin with an interview 
of the client by the solicitor, it follows that skills in interviewing are important to lawyering because that 
initial point of contact between lawyer and client would appear to be essential to establishing relationships 
and discovering facts.  

In short, it is the context that is important. if foundation85 practical legal skills, as found in the process of 
interviewing, are taught in the context of the teaching of legal theory, then law students are likely to 
develop not only those skills but also to use those skills to enhance their understanding of legal theory.86 
The outcome should be synergistic in that the learning of both aspects of lawyering — practice and theory 
— will enhance each other.  

Whatever the emphasis on the role of interviewing, whatever the claims made for the benefits of 
possessing interviewing skills, there appears to be no doubt that there is agreement between many 
commentators with respect to the importance of interviewing as an integral component of foundation 
practical legal skills. The inclusion of interviewing into a practical component of a law course, such as 
Criminal Law, therefore, seemed to be an appropriate method of testing that importance, thereby facilitating 
the development of that more complete lawyer, a foundation on which postgraduate practical legal training 
courses and experience can build. And that concept appears to be an expectation of law students87 and the 
profession.88  

In reliance on the results of this investigation, interviewing was introduced into the Criminal Law course 
at the Law School of Flinders University.  

INTERVIEWING IN CRIMINAL LAW  

Interviewing was added to the framework of mooting in Criminal Law during 1994. Instead of providing 
a written hypothetical to a single law student, it was given to a student playing the role of a 
witness/interviewee. That written hypothetical described an offence witnessed by this student/ 
witness/interviewee (hereafter interviewee) plus a decision of a court at first instance from which grounds 
of appeal could be raised.  

The role of witness was preferred to that of a defendant because, as there is no property in witnesses,89 
there is no impediment to either counsel for the defendant/appellant or for the prosecutor/respondent 
interviewing witnesses and to the revelation of facts to either these counsel by the witness. Interviewing of 
defendants by counsel for the respondent as prosecution would import an entitlement on the part of the 
defendant to assert a right to silence, thereby defeating the purpose of the interview to discover facts.  

This interviewee was not a law student but a senior drama student. There were reasons for this choice. 



First, drama students generally have no more knowledge of the law than the usual witness and cannot 
therefore assist, even inadvertently, the law students conducting the interviews as lawyers. Second, as 
drama students would bring a higher degree of professionalism to the role than might be expected from law 
students generally, it was anticipated that drama students would give the role of witness a credibility that 
would compel law students to treat the interview seriously.90 Third, as drama students are taught and 
required to apply principles of semiotics of language and of voice,91 the potential existed to assess law 
students’ abilities to be aware of non-verbal elements of communication.  

This interviewee was then interviewed separately by two pairs of law students playing the role of 
lawyers/interviewers (hereafter interviewers). Students were paired adversarially so that two law students 
formed a pair to play the role of counsel for appellants (defendants at first instance) and two law students 
formed a pair to play the role of counsel for the respondents (prosecutors at first instance). Both pairs of 
these counsel interviewed an interviewee, once only. That is, two interviewees each played the same role 
and each was interviewed by one pair of interviewers: one pair playing the role of defendant/appellant 
counsel; one pair playing the role of prosecution/respondent counsel. Resources would not permit the same 
drama student playing both roles for each interview by counsel for the appellants and for the defendants.  

Neither pair of interviewers saw the written hypothetical given to the interviewee but was given brief 
details concerning the offence witnessed by the witness/interviewee. Each pair of interviewers was 
instructed to discover as many facts as possible from the interviewee by means of an interview, so that a 
fact scenario could be written by each pair of interviewers. That written product was then compared to the 
original written hypothetical given to the interviewee in order to provide each pair of interviewers with a 
standard by which they could measure their ability to discover facts through the process of interviewing. 
The use of a written hypothetical by the interviewee was expected to reduce the possibility of that 
interviewee departing too far from the set fact scenario when responding to interrogation by each pair of 
interviewers, thereby increasing the validity of the comparison between the set written hypothetical and that 
constructed by each pair of interviewers.  

Written and oral arguments were then presented by each of these two pairs of interviewers in accordance 
with the existing mooting programme. That is, the two pairs of students interviewing the same interviewee’s 
role for the interviewing project were opposed adversarially when writing and presenting arguments for the 
moot.  

Demonstrations and instruction in the theory and practice of interviewing were given before students 
were required to conduct practice interviews. Assessable interviews then followed. All interviews were 
video-taped and videotapes also used to give feedback to students about their interviewing skills. 
Videotaping was possible only by means of a grant of $7500 from the Law Foundation of South Australia 
Inc to purchase video equipment, specifically for this interviewing project.92  

The decision to pair students was made not only because mooting required pairs but also for resource 
reasons as well as to facilitate the ideals formulated in the search for conceptual foundations for 
interviewing. The expectation was that levels of cooperation and collaboration not otherwise attainable 
would occur.  

Assessment  

Competence and skills in interviewing were measured by law students using self-and peer-assessment, 
by drama students using peer-assessment and by criminal law teachers, all by means of an adaptation of the 
American Bar Association Criteria used in its interviewing competition.93 Choice of assessment was again 
made with expectations of fulfilling those ideals discovered as desirable during the search for conceptual 
justification of the change.  

Law and drama students were given time at the completion of each interview to compile assessment 
forms, all of which were then considered during the course of the review of the videotape of the interview 
which was carried out with all four students playing both counsel roles. In this way, the potential for peer- 
and self-assessment increased.  

Pairing of students produced additional benefits for assessment. One was the ability to make a 
comparison between the respective fact scenarios discovered by each pair of opposing counsel during the 
interview. Since the basic facts in the written hypothetical were identical, assessment of students’ ability to 



discover facts is enhanced, despite the different perspective of counsel for the appellant and of counsel for 
the respondent. Another benefit was the potential for cooperative learning whereby students learned from 
their peers as a consequence of the levels of cooperation and collaboration that were necessitated by the fact 
that students were paired.94  

CONCLUSION  

Although it is premature to comment upon results of the interviewing project described and justified 
above, it is appropriate to comment about two aspects: resource implications; and expectations regarding 
results.  

Resource Implications  

It should be noted here that the introduction of interviewing into the Criminal law course would not 
have been possible without the award of a National Teaching Development Grant (NTDG) for this purpose 
from the Committee for the Advancement of University Teaching (CAUT).95 This grant funded the 
employment of an additional staff member to specifically implement the project undertaken.96 There can be 
no doubt that the interviewing project could not have been launched and maintained without funding from 
that NTDG. In fact, it would not have been possible without significant input in time by one of the Criminal 
Law teachers additional to that funded by CAUT at the introductory stages, for the grant proved to be far 
short of that necessary. There can only be speculation regarding whether a more informed request for 
funding would have been met by CAUT, for the additional time required amounted to at least one third of 
the time paid for by the grant. There is no doubt that estimates of time needed, especially for student-sought 
direction and reviews of interviews, were underestimated.  

Expectations  

In addition to the benefits that flow from going beyond the mere “imparting of knowledge” it is 
anticipated that the addition of interviewing to the mooting programme in the criminal law course at the 
Flinders Law School of South Australia will achieve specific objectives, some of which follow.  
1 Establish a basic level of communication skills, especially oral.  
2 Demonstrate that skills practised specifically by lawyers are also applicable to other practice-based 

workers.  
3 Create recognition of the importance of:  

a) the place of interviewing in the continuity of legal theory and practice,  
b) fact-finding to the theory and practice of law,  
c) the application of legal principles to facts, and  
d) the interconnections between all these facets of teaching and learning law.  

Whether any of those objectives were achieved will be the subject of separate analysis and report in due 
course.  

It can be seen that the overriding aim of the exercise described above was the demonstration of the 
existence of relationships and connections between all aspects of teaching and learning law by including the 
process of interviewing, which, by means of the skills and competencies applied in that process, is expected 
to create an understanding of law in context. By working towards making the teaching and learning of law 
contextual, humanistic, holistic, appropriately integrated with assessment and preferably problem-based, 
those objectives may be possible of achievement. Pending verification of results from the interviewing 
programme, one may speculate that there may be an intrinsic value attached to the inclusion of teaching and 
learning practical legal skills, especially by means of interviewing, because it should never be forgotten that 
what is excluded from law curricula invites judgments about those curricula as much as does what is 
included.97    
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