
Legal Education Review

Volume 13 | Issue 1 Article 1

1-1-2002

Designing Learning Strategies for Competition
Law - Finding a place for Context and Problem
Based Learning
Vijaya Nagarajan
Macquarie University

Follow this and additional works at: https://epublications.bond.edu.au/ler

Part of the Legal Education Commons

This Article is brought to you by the Faculty of Law at ePublications@bond. It has been accepted for inclusion in Legal Education Review by an
authorized administrator of ePublications@bond. For more information, please contact Bond University's Repository Coordinator.

Recommended Citation
Nagarajan, Vijaya (2002) "Designing Learning Strategies for Competition Law - Finding a place for Context and Problem Based
Learning," Legal Education Review: Vol. 13 : Iss. 1 , Article 1.
Available at: https://epublications.bond.edu.au/ler/vol13/iss1/1

https://epublications.bond.edu.au/ler?utm_source=epublications.bond.edu.au%2Fler%2Fvol13%2Fiss1%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
https://epublications.bond.edu.au/ler/vol13?utm_source=epublications.bond.edu.au%2Fler%2Fvol13%2Fiss1%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
https://epublications.bond.edu.au/ler/vol13/iss1?utm_source=epublications.bond.edu.au%2Fler%2Fvol13%2Fiss1%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
https://epublications.bond.edu.au/ler/vol13/iss1/1?utm_source=epublications.bond.edu.au%2Fler%2Fvol13%2Fiss1%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
https://epublications.bond.edu.au/ler?utm_source=epublications.bond.edu.au%2Fler%2Fvol13%2Fiss1%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/857?utm_source=epublications.bond.edu.au%2Fler%2Fvol13%2Fiss1%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
https://epublications.bond.edu.au/ler/vol13/iss1/1?utm_source=epublications.bond.edu.au%2Fler%2Fvol13%2Fiss1%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
https://epublications.bond.edu.au
mailto:acass@bond.edu.au


 

 

Designing Learning Strategies for Competition 

Law – Finding a Place for Context and  

Problem Based Learning 

 

VIJAYA NAGARAJAN
 * 

INTRODUCTION 

Competition law, the role of which has been rapidly expanding 

over the past decade, has become a popular subject in most law 

schools’ curricula. However, unlike Consumer Protection law or 

Criminal law, students come to this subject with little notion of 

what it entails. Nevertheless, like those other subjects, Competition 

law has been the site of significant theoretical and empirical 

analysis. 

This paper examines the manner in which two teaching 

strategies namely, teaching in context and problem based learning, 

can be used together in teaching Competition law. Although 

problem based learning and teaching in context have often been 

viewed as opposing teaching strategies1 connected with different 

visions of legal education, this paper looks at how they can be 

effectively used together to enrich the learning experience at both 

the undergraduate and postgraduate levels. Problem based learning, 

which gained popularity in many disciplines, brings with it 

numerous benefits that can enhance law teaching. It is hugely 

popular with students and can be used effectively to gain a detailed 

understanding on how the legislation may be applied. However it has 

its limitations. The main limitation is that it can stress the doctrinally 

based, rule oriented approach to teaching law. This limitation can be 

addressed by incorporating context, which is aimed at querying the 

notion that legal rules are truly objective.2 Competition law can be 
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taught in context by encouraging students to explore the 

sociological, political and economic underpinnings of the 

legislative approach. It promotes a critical awareness of the current 

legal system and the process of law reform.  

This paper does two things. First it examines the factors which 

determine the design of the subject including the objectives of 

teaching competition law, the barriers faced by teachers and the 

composition of the student body. Secondly the paper looks 

specifically at two teaching strategies which can complement each 

other in meeting the stated objectives of legal education. 

OBJECTIVES OF TEACHING COMPETITION LAW  

Professor Goldring has pointed to two main objectives in legal 

education namely to understand the law and to appreciate how the 

law is, what it is.3 Clearly the dominant force of economic 

rationalism of the last decade has also had its influence on legal 

education. Cuts in University funding have seen many reactions 

from law faculties. Whereas some faculties have responding by 

offering subjects focussing on legal practice in order to satisfy 

student demand,4 many are adopting a policy of commercialisation 

and offering fee based courses to postgraduate students or to 

undergraduate students attending summer school. Other faculties 

are considering commercial sponsorship as a means of 

supplementing the Faculty’s budget.5 The demands of the 

student/client and the profession have become hard to ignore. This 

has influenced the way in which legal education is perceived and 

delivered.6 The importance of understanding the aims and 

objectives of legal education and the manner in which this should 

be reflected in the content of the curriculum cannot be 

underestimated. This issue has been the source of some rich and 

varied discussion.7 The importance of learning how the law has 

developed is recognized as important as is knowing how to apply 

the law to a given problem.8 

For the purposes of my discussion I have relied on three 

specific objectives identified by Richard Johnstone, in studying the 

manner in which law teaching has developed in Australia.9 They 

have been called firstly, cognitive and skills objectives; secondly 

objectives relating to values; and thirdly motivational objectives10.  

The cognitive and skills objective deals with the manner in 
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which legal education should develop basic knowledge and skills to 

equip students to be lawyers.11 It involves teaching students the 

basic principles of the subject including the legislation and the case 

law. It also involves the ability to evaluate, synthesise and apply 

these legal principles to a particular problem. This is long been 

acknowledged as the main objective of most law schools.12 This 

issue has resurfaced recently with the increasing number of Law 

Schools which are incorporating the Professional Legal Training 

necessary for practice, into their undergraduate programs.13 The 

discussion which follows, proposes that this objective can be met 

with a lecture dealing with doctrinal examination of the law 

together with problem-based learning exercises which will enable 

students to apply and appreciate what they have learnt. 

The second of the objectives relates to the values inherent in the 

legal system. This objective is aimed at encouraging students to 

“consider and explore the values explicitly and implicitly contained 

in the law and its practice”. In short, students need to be able to 

“think like lawyers” and at the same time stand back and reflect on 

“how lawyers think”.14 This involves introducing students to 

different perspectives and theories which will enable them to reflect 

on the value-laden nature of competition law. Teaching competition 

law in context may encourage students to undertake such a critical 

examination. Indeed the role of the academic lawyer not only to 

carry out critical analysis of the law but also to influence decision 

making and reform is becoming more commonplace.15 Encouraging 

and training students to engage in this process of inquiry should be 

one of the fundamental aims of the Law School’s curriculum. 

The third objective is motivational – which means to allow the 

student to learn about the law in any way they wish.16 Much has 

been written about the different approaches to learning and to put it 

simply much of this literature distinguishes between the “surface” 

and the “deep” approach to learning. The surface approach has 

usually been described as the transmission of information to the 

student where the student absorbs and reproduces the information 

to fulfill the subject requirements.17 In contrast the deep approach 

to learning is described as involving the student transforming the 

material and understanding its relevance in a wider context.18 This 

surface/deep dichotomy is certainly relevant to legal education 

particularly given that the law degree is seen not just as a 

professional qualification but as a generalist degree19 and the wide 
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appeal of the degree as a post graduate qualification undertaken by 

fee paying students from a variety of backgrounds. Often the block 

teaching mode of delivery is being embraced by legal academics in 

a pragmatic attempt to cater for the large demand for a legal 

qualification. In such an environment a student focused approach to 

teaching and assessment can assist “students to develop and change 

their conceptions to the subject”.20  

Thus the third objective is a process of engaging the student and 

being receptive to the manner in which they choose to learn. This is 

only possible by giving careful consideration to the learning 

strategies employed, the educational materials used and the 

assessment tasks that are set.21 Further recognising the different 

needs of students22 and meeting these needs can build an 

environment where these students can both inform and challenge 

each other, developing a joint responsibility for learning.23 

THE BARRIERS TO EFFECTIVE TEACHING OF 

COMPETITION LAW 

Competition law is not an easy subject to teach. There are two 

main barriers that must be addressed in teaching this, and probably 

a number of other commercially oriented subjects, such as 

Corporations Law24 or Taxation Law. 

The most significant complaint from students, which is 

expressed in the teaching evaluations, points to the extent of 

economics that they are required to know and the manner in which 

such theoretical knowledge can be translated to a real life event. 

Indeed the legislation, after the amendments made in 1995 as a 

consequence of the Hilmer Report,25 has a firm basis on economic 

principles. Whereas the Australian Competition and Consumer 

Commission (ACCC) has based its decisions squarely on economic 

theory, the Courts which have encountered a growing body of 

literature on all aspects of competition regulation, usually from the 

United States, have been grappling with this economic theory.26 

For example analysis of any merger application five years ago 

would have applied the structuralist analysis relying on the 

structure-conduct-performance model, whereas the same analysis 

today would call upon game theory to explain the consequences 

that may follow from the merger. Unlike the United States where 

Law and Economics is now part of the curriculum at many Law 
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schools27 and economic analysis is applied to an increasing range of 

subjects, this is not paralleled in Australia.28  

Although law and economic scholarship did get a toe-hold in 

Australia in the 1980s,29 it does not appear to have flourished as 

one would have expected particularly in the undergraduate 

curriculum. In a survey undertaken by the author30 it was found that 

only two Law Faculties offered a foundation subject concentrating on 

Law and Economics. Even more surprisingly it was found that no 

such subject was offered in the Faculties of Business or the 

Faculties of Economics.31 However the majority of Law Faculties 

in Australia offered advanced elective subjects.32 The strong 

influence of the economics tool kit33 and its applicability to law, 

particularly Competition Law, cannot be denied.34 Teachers of 

Competition Law have to address the question of how to introduce 

these complex concepts of law and economic scholarship to 

students, who may not have been exposed to such literature or 

analysis before, and how to do this in a speedy and engaging 

fashion.  

The second main problem encountered, particularly in the early 

weeks of the semester, is that students find it difficult to engage 

with the subject matter because it is not relevant to their lives. What 

does a merger between two telecommunications companies have of 

interest or relevance to an undergraduate student? It has been stated 

that Australians, unlike their American counterparts, seem 

ambivalent about the value of fully fledged competition,35 which is 

certainly well illustrated by the significant degree of press coverage 

given to the rural and regional sectors, which are facing 

deregulation of industries. This is further illustrated by the degree 

of attention paid by government to the concerns of rural and 

regional Australians. Students, faced with such diverse issues are 

ambivalent about competition law. There is a complex statute to 

come to grips with and the material dealt within it is constantly 

expanding.36 The challenge becomes one of engaging students with 

the subject matter as early as possible so that they can participate in 

the discussions and assess the material. 

THE STUDENT COMPOSITION – AN IMPORTANT 

CONSIDERATION IN DESIGNING LEARNING 

STRATEGIES 

In considering the design of any subject attention must firstly be 
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directed at the composition of the student body. Although the 

discussion here is based on my experiences, it is likely that this is 

relevant to other universities.  

Whereas there is a greater degree of uniformity among the post-

graduate student population undertaking the Competition Law 

subjects, this is not so at the undergraduate levels. At the 

undergraduate level it would appear that there has been little 

change to the types of students pursuing legal education and it 

continues to attract the middle and upper middle classes.37 

Generally the undergraduate students fall into two main categories 

– business students and non business students. 

First there are the business oriented students – who include 

mature age students, part-time students and students who have 

completed their first degrees. Often these students have a some 

knowledge of business and current affairs having undertaken a 

number of business subjects in their business degrees. They wish to 

link their learning to current discourses and events in the area. They 

also have a knowledge of economics which forms the basis of 

current commercial law rules. The views these students hold are 

often fixed with little reflection on regulatory theories which can 

explain these rules.38 They are looking for content that will allow 

them to apply their subject matter to mergers and corporate 

collapses, prosecutions underway of corporate officers for price 

fixing or law reform proposals. These students want to undertake 

tasks that will involve the application of the statute and case law. 

They are in favour of learning the details of the legislation and 

applying it to “real life” scenarios. Although they are open to 

critical theories, they have to be easily applied to the given topic.  

The second student category is the non-business student 

including Humanities, Communications and Science students as 

well as the straight Law students. This category also includes 

mature age students and part time students. These students are 

either doing a combined degree for example in Humanities and 

Law or have a fairly good grounding in Arts related subjects. They 

generally have little or no knowledge of business and are not well 

versed with the guiding economic rationale of the current 

regulatory framework or the terminology of competition law, which 

is presumed by the standard texts and the statute. They usually 

require greater guidance with these matters. However they are also 

much more critical of the economic rationale and are open to a 
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wider range of alternative theories in assessing competition law 

principles and practice. What they sometimes lack is a critical 

framework in which to express their concerns. Engaging these 

students with the subject matter and allowing their concerns to be 

voiced within an informed theoretical framework is the challenge 

posed by these students. 

As alluded to earlier this is not so obvious at the postgraduate 

level. It appears that the introduction of fees for post graduate 

education has led to greater degree of uniformity among this 

student body.39 The majority of these students opt to do the subject 

in order to enhance their careers. Usually they are from a commercial 

background working in law firms or in large corporations. They 

have a clear idea of why they are doing the subject and are usually 

confident and more than willing to enter into a learning partnership. 

It is important to learn early on what the specific backgrounds and 

interests of the students are. More often than not students are 

involved in a particular competition law issue in their workplace. 

Developing the materials in a manner to focus on these specific 

interests can be demanding as it may require a revision of the way 

in which one was going to teach the subject. However it has two 

main advantages – it creates a conducive environment for a 

learning and it involves the student body in this learning 

partnership.  

WHAT IS “CONTEXT” AND WHY SHOULD WE BOTHER 

WITH IT? 

Context has been used in numerous ways and has influenced 

legal education for well over two decades.40 So it is most 

reasonable to ask, “what is context”? Although several meanings 

can be attributed to this term,41 the following statement by Minow 

and Spelman is helpful: 

The call for context itself tacitly signals both that the selection of some 

context is unavoidable, if only by default, and that the selection of one 

context over another implies a preference for one set of analytic 
categories rather than another. Against the background assumptions of 

liberal political and legal theory that treat principles as universal and the 

individual self as the proper unit of analysis, a call for contextual 

interpretation may well defend switching from one set of 

analytic categories to another that may only seem more 

“contextual” because it emphasizes group-based traits of 

individuals. In the late twentieth century in the United States, 
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those who urge contextual interpretation often point to the 

harmful effects of legacies of exclusion based on race, gender, class, 

or their group traits.42  

This makes clear that there can be many contexts to any 

particular issue under discussion in competition law. They all 

involve an understanding of the values inherent in any rule and a 

critical examination of these values using another contextual 

backdrop – for developing the design of the subject. 

The use of context contributes to the development of analytical 

skills in a student going toward achieving the second objective 

discussed earlier – that is that law teaching should encourage a 

critical questioning of the values inherent in laws. It allows students 

to consider how lawyers think. Being able to do so can allow the 

learner to appreciate the voices or values that are not considered in 

Competition Law. This allows the student to understand the process 

of law making and indeed to appreciate why the law is the way it is. 

And it encourages students to listen to other points of view, a 

valuable skill for lawyers to possess.  

Traditionally such an analysis is not common in law schools. A 

survey of the main Competition Law texts books supports this 

claim.43 As stated about Corporate Law, another supposed “black 

letter” law subject, perhaps this has been because of the growing 

scope and complexity of corporate law statutes or because of the 

technical nature of many corporate law concepts.44 

FINDING THE RIGHT CONTEXT FOR COMPETITION 

LAW 

Competition law in Australia is regulated by the Trade 

Practices Act 1974. Of significant influence to competition 

regulation over the recent past has been the Report by the 

Independent Committee of Inquiry into National Competition 

Policy (Hilmer Report) published in August 1993 which undertook 

a wide examination of competitive conduct by firms as well as 

governments. The report and consequent amendments to the Act 

are firmly based on neoclassical market economics, explicitly 

recognising that the object of the Act is to enhance the welfare of 

Australians through the promotion of competition. Efficiency of the 

firm is seen as the key. However it is abundantly clear that this is 

not the whole picture. Many other factors inform and shape 
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competition law and are essential to any meaningful analysis of the 

subject.  

I have attempted to fulfil two objectives in teaching this subject. 

The first is to ensure that students become well acquainted with the 

basic principles of neo classical economic analysis so as to be able 

to tackle the statute, cases and literature in the area; and the second 

is to attempt to encourage students to consider the values which are 

inherent in the neo classical framework – to put the current 

competition law in context. 

There is no doubt that students in this subject need a good 

grounding in the neo-classical economic analysis, to which the 

Chicago school45 has made an enormous contribution. There is a 

vast amount of literature in this area and is incorporated in the main 

textbooks on Competition Law.46 Supplementing this literature with 

extracts of the Hilmer Report is valuable in giving the material an 

Australian focus. However how much economics is enough to 

understand the legislation and the case law is a difficult question to 

answer. A recent study undertaken to identify the main economic 

concepts students should learn in a law and economics course gives 

us some valuable guidance about what are the most commonly 

encountered concepts.47 Concepts such as opportunity cost, 

externalities, marginal analysis, equilibrium, Pareto optimality and 

Kaldor-Hicks rate highly and indeed form the core of 

microeconomic analysis. Students who encounter these concepts at 

an early stage are better able to deal with the material in the 

subject.48 

The two main schools of thought that have dominated this 

debate are the Structuralist School49 and the Chicago School. The 

Structuralist School contends that it is market structure that 

determines market conduct, the firm’s performance as well as 

profitability. Thus any attempt to increase competition will involve 

a modification of the existing market structure. This view has been 

well accepted in the Australia as a starting point to any competition 

analysis.50  

The views of the Chicago School are firmly based on the 

principles of market efficiency and a fundamental ability of 

markets to self regulate. The proponents argue that the basis for 

analysing competition/anti-trust issues should be to query the 

implications for static efficiency and consumer welfare of any 

conduct.51 The Chicago School rejects the Structuralist approach 
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and argues that it is efficiency, not structural factors, which are 

important to a firm’s profitability. In Australia although the 

structuralist approach still forms the basis the influence of the 

Chicago School cannot be underestimated. It has been rightly stated 

that there is an impression created by the proponents of this school 

that they represent economists as a whole.52 Part of the reason why 

neo-classical economics has had a significant influence is that it 

appears to be scientific and promises to be value-free. It promises 

to solve difficult problems.53 But it is not value free and does not 

offer solutions to all problems. Although there has been a shift 

away from the Chicago School during the late 1980s and 1990s in 

legal scholarship,54 it nevertheless still appears to significantly 

influence the legislature in Australia.55 It is in getting this message 

across and assisting students to develop a critical understanding of 

law and economics that context can be of assistance.  

Teaching competition law in context is to teach the doctrinal 

rules alongside a wider social and political framework.56 The 

choice of materials and critical perspectives that are adopted is not 

only dependent on the lecturer but also on the types of student in 

the class. The same set of materials will rarely accommodate the 

interests of all students. Likewise the contextual materials that are 

used, whether they are dealing with the gendered nature of 

competition law or the political focus of recent reforms, will all 

depend on the lecturer’s particular focus. In this paper I have 

examined two such approaches to teaching Competition law in 

context – a feminist context and a historical context.  

There is a good deal of feminist jurisprudence and literature 

dealing with competition law which can be used effectively, in the 

early weeks of the semester, to question the underpinnings of the 

neo-classical model.57 The important role feminist jurisprudence 

can play in highlighting the inherent values underlying the terms 

“the rational investor”, “the consumer”, “the worker”58 “the 

businessman”59 or indeed the meaning of “public interest”. It 

clearly demonstrates that law is not neutral and objective and may 

be questioned and queried. 

One interesting example of how the feminist context can be 

used in competition law is illustrated by Professor Radin. In a 

discussion on the limits of universal commodification, Professor 

Radin asks whether there should be a free market for babies.60 She 

questions Posner’s analysis61 that everything people value is 
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ownable and saleable62 and proposes that there are contested 

commodities which defy free exchange. Using this analysis, 

students can consider whether the free market is indeed the most 

efficient way of allocating resources. They can also explore the 

types of commodities they believe are contested commodities – 

those which defy commodification and should not be subject to the 

free market. In this manner students can consider not only the 

values on which competition law is based but also their own values 

and those of fellow students. The discussion can be carried through 

to specific topics that are dealt with in the subject. The deregulation 

of government business enterprises is a sound topic for applying the 

analysis of both Professor Posner and Professor Radin. By doing so 

students are asked to think about whether such essential services or 

parts of these services could be viewed as contested commodities.  

The second way of incorporating context is to examine the 

political nature of competition law. In an interesting and 

informative publication, which is more than 20 years old, and just a 

little younger than the Trade Practices Act 1974, a number of the 

socio-political issues which were the focus of the predecessors of 

the current Act are examined.63 There has been some further 

consideration of the interests and values that were reinforced by 

these earlier Acts.64 These readings provide a good inter-

disciplinary introduction to the history of competition law.65 I 

encourage students to explore the current political context by 

looking at the secondary boycott provisions in the Act. The history 

of the secondary boycott provisions illustrates the differences 

between the political parties in Australia. The tumultuous history of 

these provisions can only be explained by the views held by the 

two major political parties on the trade union movement. The 

current secondary boycott provisions introduced by the coalition 

government is based on the conservative agenda and neo classical 

economics. It forms part of a package of reforms introduced by the 

government in the areas of industrial relations, consumer protection 

and corproate law. Such an examination encourages students to think 

of the political context of competition law specifically and commercial 

law in general. This type of analysis applies equally to a study of the 

development of a global competition law.66 Context in these cases 

allows students to appreciate the many dimensions to competition 

law but it also allows students to make important links between the 

different subjects they study including corporations law, 
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competition law, international trade law, consumer law, industrial 

law and alternate dispute resolution. 

INCORPORATING PROBLEM BASED LEARNING IN 

COMPETITION LAW 

Although I have used problem solving exercises for a number of 

years in teaching Law subjects it is only recently that I have 

formalised this method of learning and have incorporated it into the 

teaching of Competition law.67 

Firstly, problem based learning needs to be defined and this is 

not an easy task.68 Perhaps the best definition is provided by Boud 

and Felletti:  

While there are different versions of what constitutes PBL, it does not 
as is sometimes erroneously assumed, involve the addition of problem 

solving activities to otherwise discipline-centered curricula, but a way 

of conceiving of the curriculum which is centered around key problems 

in professional practice”.69  

Teaching law using problem based learning can consist of “case 

studies and individually directed learning as distinct from other 

modes of training such as small group exercises”.70 It can include 

giving students a fact situation (as closely approximately to a real 

life situation) which raises a number of legal issues and asking the 

students to advise on these issues.  

However problem based learning is something more than 

simply asking students to transfer the information from a lecture to 

a given fact situation. It involves a good deal of thought in 

designing problems71 which will allow the student to embark on a 

process of independent study whereby the student recognises the 

issues involved, undertakes the necessary research and analysis and 

applies the law. This will also allow students to assess his or her 

level of learning.  

Problem based learning, which is now an integral part of 

education in many disciplines72 has two main benefits. Firstly it can 

develop basic knowledge and skills to equip students for legal 

practice.73 Secondly it enables students to take responsibility for 

learning and allows them to evaluate their own levels of learning.  

However it also has numerous shortcomings. It places emphasis 

on what is needed, on the ability to gain propositional knowledge 

as required, and to put it to the most valuable use in a given 
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situation.74 Problem based learning approaches ideally should not 

focus on one particular area of law as this is not realistic. Legal 

problems in the real world do not always come under subject 

headings as they do within a Law School. This is a problem that 

goes to the heart of the way we teach law. Perhaps the best way to 

address it is to make students aware of these limitations in the way 

we teach. 

Problem based learning must avoid the premise that every 

disagreement has a solution which can be resolved by litigation. It 

should be recognised that one of the lawyers’ main tasks is to avoid 

litigation75 and this should be accommodated in the design of the 

problems. One way of doing so in competition law is to allow 

students to consider the possibility of embarking on a compliance 

program or applying for authorisation to the ACCC.  

The most significant shortcoming of relying solely on problem 

based learning in the teaching of any subject is that it may ignore 

the contextual nature of law whereby the issues of history, culture, 

social organisation, politics and economics and law reform are 

insufficiently considered. However as recognised succinctly “nor 

does it, as does subject based learning, prejudge what is relevant 

subject mater; there is a sense (but this needs careful interpretation) 

in which problems select the subject-matter needed to deal with 

them”.76 Problem based learning alone cannot fulfil the objectives 

of identified earlier namely – “the development of a critical 

analysis and an appreciation of the historical and economic context 

in which the law operates”. But problem based learning can 

constitute only one of the forms of the assessments and learning 

strategies used.77 Indeed this issue is well commented on by 

Drinan78 who sees that it may useful to confine the name problem 

based learning to a defined territory of learning purposes.79 He 

argues however that use of the term “experimental learning” may 

be able to overcome some of the inherent constraints associated 

with the use of the term “problem-based”.  

Margetson has recognised that problem-based learning requires a 

much greater integration of knowing that with knowing how.80 The 

issue of the multi-dimensional nature of law being ignored is 

indeed an important shortcoming of problem based learning. This 

can be to a large extent be overcome by teaching the subject in 

context. However there will have to be an ongoing dialogue with 

students in order to set the framework for learning. There are three 
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main of points to consider. 

Asking the right question will be important if the learning is 

going to explore some of the multi-dimensional issues and a critical 

perspective. It is also important in enabling students to embark on 

independent study. Asking students to make an authorisation 

application for a price fixing agreement will enable them to embark 

on independent study. When considering an authorisation 

application students could also be asked to identify the factors will 

not be considered as a public benefit in such an application. Such a 

question will allow the student to explore the notion of values and 

commodification. A further question which asks students to explore 

the reasons for such a definition of public benefit can allow 

students to look at contextual issues within the answer.  

De-briefing students adequately and as often as necessary will 

ensure that they are able to participate in the process of discovery 

of the answers to the problem. It will also enable the lecturer to 

engage in the development of the parameters of the subject 

whereby there will be an appreciation of the contextual nature of 

the law including the political, social and economic contexts and 

the overlap that this question may have with other areas of law. 

Such debriefing would be most effective on a one-to-one basis 

between the student and the lecturer. 

Finally it is important that students be aware of the process of 

inquiry which would be suitable in tackling such problem based 

learning approaches. This can be done by assisting students with 

developing their research strategies and giving feedback on the 

answers. 

CONCLUSION 

It is clear that neither problem based learning nor teaching in 

context alone can accommodate the objectives of legal education. 

Whereas problem based learning may encourage independent 

thinking and prepare students for legal practice, it will not allow 

them to appreciate the values that are built into competition law. 

The introduction of in context can allow students to assess critically 

the values inherent in our legal systems and identify some 

alternative and creative ways of examining laws. Using these 

different learning strategies can facilitate a deep approach to 

learning by linking a complex chain of events to theoretical 
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