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 Indigenous1 people are under-represented in the Australian legal community. Some Law Schools have 
attempted to address the issue by increasing the opportunities for Indigenous students to obtain places in 
law schools. However, the high attrition rates among Indigenous students continue to undermine the efforts 
of these Law Schools2 While providing increased access to Indigenous students is an important starting 
point, the continued high rates of attrition highlights the fact that addressing access issues is not in itself 
sufficient. If law schools provide alternative entry programs to Indigenous students they must also provide a 
system of support for those students. In order to give Indigenous students the opportunity to succeed, formal 
access issues must be tackled at the same time as the more substantive issues of on-going support. The 
Pearce Report notes that experience in law schools has shown that merely to admit Indigenous students 
without more is unsatisfactory.3 This is reinforcd by experience in American Universities which suggests 
that special admission programs have resulted in high attrition rates where the students are left unsupported 
after entry4  

In most Australian law schools affirmative action programs in relation to access are an integral part of 
the university.5 and the focus in Australia has gradually shifted from emphasising access issues to 
improving success rates in students’ studies through on-going support programs.6  

The objectives of this article are twofold. The first objective is to discuss the theoretical justifications for 
structural and institutional reforms that may be needed to improve legal education for Indigenous 
Australians.7  

Secondly, this article aims to identify the steps that might be taken by law schools to improve 
opportunities for access and to reduce attrition rates for Indigenous law students. The relevant steps may be 
classified as structural (such as pre-law programs and tutorial support) or institutional (for example, 
curriculum initiatives).8  

BARRIERS TO ACCESS AND SUCCESS  

There are clearly many barriers to be negotiated by Indigenous students in order to first obtain access to, 
and then succeed at law school. These barriers are inter-linked: low socio-economic background, lack of 
formal education, language difficulties, a perception by Indigenous people that law schools are not places 
for them and cultural differences, including ways of understanding what law means.  

a) Poverty  

It is widely recognised that Indigenous Australians make-up a disproportionate number of members of 
the community who are in receipt of social security payments and who live in poverty.9 This is likely to lead 
to a lower standard of education and diminish the opportunities for access to and success at law school. 
Clearly if students from a low socio-economic background gain access to law schools they will be burdened 
with financially related stresses which are likely to make success much more difficult to attain.10 Expenses 
associated with everyday living will be difficult to manage, buying text books and coping with costs such as 
photo-copying may be impossible. Moreover, insecurity in housing, created for example, by month to 
month tenancies and hostel type accommodation, may result from financial difficulties and again cause 



added stresses whilst students are searching for suitable accommodation.11  

b)  School  

Poor education is another barrier to access to and success at law school. The Aboriginal Education 
Report points out that approximately 40% of Indigenous 17 year olds were attending formal education in 
1991 as compared to a 75% participation rate for other Australians.12  

One problem that may impact on Indigenous students is that it is often difficult to attract teachers to 
Aboriginal communities which may cause students’ educations to be disrupted. Associated with this 
concern, is the difficulty of attracting appropriately trained teachers. The Aboriginal Education Report has 
recommended that more Indigenous people be trained to teach Indigenous students and that non- 
Indigenous people who are to be placed at Aboriginal schools be appropriately trained.13 A recent South 
Australian study noted that Indigenous students in remote communities have few of the “more general 
support mechanisms taken for granted by urban students (e.g. secondary schools, libraries and 
comprehensive health and community services).”14 Similar educational disadvantages have been noted in 
Canada,15 and the rate of successful school completion for Native Americans remains at one quarter the 
National average.16 Poorer education at high school and primary levels leads to a correspondingly poor 
representation of Indigenous people at tertiary levels. In 1991 only 7% of Indigenous people were studying 
at tertiary level; compared with a rate for the entire Australian population of around 25%.17  

c)  Perceptions  

The perception of law students or potential law students that law schools are not places for them or that 
they are too hard to get into or get through may be a barrier for some Indigenous people. Hamlar points out 
that minority students are not usually from a family or a community where they know lawyers, she suggests 
that familiarity with lawyers can enhance the education process.18 Hamlar’s views are supported by a study 
conducted in New South Wales which found that about 50% of lawyers have legally qualified relatives.19 
This familiarity is likely to demystify law and law school, ease the transition into tertiary education and 
assist the student to develop confidence. A lack of confidence can be a dominant cause of students’ 
academic problems.20 Indigenous students at the University of New South Wales Law School have 
suggested that role-models are an important contributor to success.21 The lack of role-models and the 
resulting loss of confidence clearly forms a barrier to both access and success.  

The responsibility of being a role-model may be difficult. At the same time as a student’s position as a 
role-model makes them necessary to their particular community, it also suggests their inferiority in the 
broader community.22 Another problem may be that students feel disempowered by the experience of being 
a role-model, for example; does the student want to be a role-model? Sharon Venne, an Indigenous 
Canadian lawyer was a role-model for other members of her tribe and felt immense pressure as a result of 
acting as a role-model.23 Indigenous students have found the experience of being a role model highly 
motivating.24  

The perception of feeling out of place in law school is emphasised by the fact that Indigenous students 
make up a very small proportion of law school students. The experience in Canada has been that the 
universities who already attract more First Nations continue to do so, creating a snow-balling effect.25  

d)  Negative experience  

For many Indigenous people, law is a negative factor in their lives either directly through personal 
experience or indirectly through the experiences of family or community members. This is supported by the 
fact that Indigenous people make up 1.5% of the population and 14.65% of the prison population.26 This 
negative view of law may be another factor discouraging Indigenous people from wanting to pursue law 
studies.  



e) Language  

Another problem that confronts Indigenous people is that for many English is the second language. A 
number of Indigenous people speak a language other than English at home.27 Furthermore the kind of 
English spoken at home may differ markedly from the type spoken at home by most of the other students at 
law school. A Canadian study found that students who spoke a “Native language” as a first language were 
less likely to succeed.28  

Most students have difficulty with the language used at law school. Many cultural assumptions form an 
important part of the legal language if both the assumptions and the language have to be learned the study 
of law is a much more difficult task. Indeed, an Indigenous student at the University of New South Wales 
Law School said, “The language is a problem. They’re using words that even an educated blackfella hasn’t 
heard. And assumed knowledge is a problem with the lecturers.”30  

f)  Cultural difference  

Cultural difference represents a major barrier for many Indigenous students. Many of the barriers 
already discussed could be described broadly as cultural difference. The teaching of Common Law in 
Australian law schools involves the teaching of lineal relationships between parties, for example the 
doctrine of privity in contract law. This understanding of law is quite a different perception of law to that 
held by most Indigenous Australians. Indigenous people, although not homogenous, have a more holistic 
notion of law, more circular than linear, “… law is about relationships … a serious life and death business 
for individuals and for the world, it tells how the world hangs together”.31 Parallels can be drawn to the 
Canadian First Nation peoples view of law, according to Canadian Professor Leroy Little Bear; “Many 
Native people think in terms of cyclicity. This is not a straight line. It is a circle … This philosophy is a 
result of a direct relationship to the acrocosm. The sun is round; a day is a cycle … A characteristic of 
cyclical thinking is that it is holistic, in the same way that a circle is whole …”32  

The oral history tradition of Australian Indigenous people is also at odds with the Law School 
experience. As Patricia Monture points out, institutionalised education requires truth to be located “outside 
ourselves” and it is inappropriate “to footnote the knowledge that my grand-mother told me”.33  

Feminist literature has raised concerns in relation to the way law is taught to women, suggesting that the 
approach has traditionally been one which excludes women, they are treated as outsiders.34 Womens’ 
experiences, to some extent, become irrelevant, so that the learning experience can become repressive. In a 
similar way, the experiences of Indigenous people can become marginalised and the learning experience 
similarly repressed. Monture describes the feeling of being not only a woman but a First Nation woman as 
being “layered like an onion”35 in an attempt to point out that there is a complex relationship between race 
and gender so that being a woman of color is a particular experience of marginalisation. McKinnon suggests 
that law is written from the standpoint of men’s experience.36 Perhaps one could add white men’s 
experience to demonstrate the extent of its traditional exclusiveness. This aspect of law must be recognised 
by the teacher if he/she is to teach minority groups effectively. Perhaps most important of all is a re-focus 
on the way in which law is taught in law schools. Specifically, in relation to teaching Indigenous people 
“truly inquiring forms of learning” should be this may include sharing leadership in the classroom, 
developing co-operative structures, and fostering an environment of mutual respect.38 This approach is 
likely to benefit all students.  

The issue of the cultural appropriateness of mainstream education was recognised by the Aboriginal 
Education Report which noted that there may be a tension between what is “equitable” and what is 
“appropriate”.39 On the one hand non-Indigenous people in the community raised a concern that existing 
forms of education are not reaching Indigenous people. On the other hand, there is a concern that existing 
forms of education are not relevant or are inappropriate to Indigenous people, a concern raised by many 
members of the Indigenous community. The Report suggests that these tensions can be reconciled if “goals 
relating to ‘equitable and appropriate outcomes’ are interpreted to mean that Aboriginal and Torres Strait 
Islander students and communities should have at least as good a chance of achieving their own goals as 
others have of achieving the goals that they choose.”40 The consequence of this tension is that law schools 
must take responsibility, not only to allow Indigenous students greater access, but also to provide 



curriculum that is meaningful to Indigenous participants. Behrendt suggests that the curriculum must 
provide something which will connect to the student’s point of view and that it must accommodate different 
voices in order to allow this connection.41  

Questions which need to be posed by law schools might include: Do the existing course offerings meet 
the requirements of the Aboriginal community for education? How are the demands of the Aboriginal 
community to be identified? Who should meet those demands? In response to recommendation 212 of the 
RCIADIC,42 legal curriculum has been developed at TAFE and tertiary level for Aboriginal field officers. 
Development has occurred in consultation with Aboriginal Legal Services and the resulting material aims to 
be culturally appropriate.43 The courses place an emphasis on flexibility especially with regard to entry into 
and exit from courses.44  

WHY SHOULD LAW SCHOOLS MAKE AN EFFORT TO ATTRACT AND RETAIN INDIGENOUS 

LAW STUDENTS?  

Many recent government reports have commented that Australian law schools should be graduating 
more Indigenous students.45 It appears that generally this is seen as a good thing: but why?  

There are three basic theories to justify special admission processes to minorities.46 These are reparation, 
social utility and distributive justice. The literature in relation to Indigenous students’ education and support 
tends to focus on arguments of social utility and distributive justice.  

Reparation is the repairing of damage caused by historical discrimination. Reparation is probably one of 
the underlying principles in the preparedness of Australian society to accommodate Indigenous concerns.47  

Social utility arguments suggest that there are social benefits for all in including minorities in the 
mainstream. Four sub-arguments can be advanced; that Indigenous lawyers will provide more appropriate 
services to their community, that law school diversity is positive for all students, that Indigenous students 
can act as role models for those in the minority community, and finally that Indigenous law students can 
help to eliminate negative stereotypes that inhibit minority participation in community life.48  

Weisbrot’s study49 of the background of Australian lawyers discovered that most were educated at 
selective private schools, had conservative political affiliations and were from high socio-economic 
backgrounds. Clearly, in Australia, the profession remains relatively homogenous. Homogeneity may not be 
a good thing, it encourages intolerance and ignorance.50 Indeed, Patricia Monture argues that her concern is 
“not only for what I lost [in the law school experience] but for what my colleagues lose as a result of a 
unicultural legal experience. Diversity is a source of inspiration ... or should be … for all of us.”51  

MacAulay argues that First Nation lawyers are more likely to work in areas related to First Nation 
concerns and when they do will serve First Nations people better.52 Judges in North America have identified 
the positive nature of injecting diversity into the Law School experience, suggesting a broader range of 
experience is a better thing for all.53 Role models’ existence will have a domino effect and increase chances 
of success, encouraging students by their presence, not only to commence studies but also motivate them to 
continue.  

Distributive justice is about sharing wealth and opportunity between all citizens of a nation. Distributive 
justice includes concepts of fairness and justice. The idea of equality is embedded in the Australian 
psyche.54 The rule of law is the lynch pin of our notion of what justice is, and affirmative action programs 
can transform the formal idea of equality in to substance and reality. The word equality generates different 
ideas, the Special Advisory Committee to the Canadian Association of Law Teachers (SACCALT) 
suggested that there are two concepts of equality, the liberal concept of equality and the more “proactive 
differentiated concept of equality”.55  

In 1918 Max Weber noted that the lawyer “has played an incomparably greater, and often even 
dominant, role as a professional politician”.56 If we look at those with political power many are Law 
graduates, clearly the legal profession offers a good starting point for power. This situation is mirrored in 
Canada where the relationship between law and politics is also very strong.57 It is precisely because of the 
power that the study of law can provide that more Indigenous people should be graduating from Law 
School. These notions are echoed by the SACCALT who found that the legal profession holds an unusual 
concentration of economic and political power and as a result it is the community’s responsibility to ensure 



equality in legal education.58  

AFFIRMATIVE ACTION  

Patricia Williams, a black American law professor, writes that affirmative action is “… an act of 
verification and of vision. It is an act of social as well as professional responsibility.”59  

Affirmative action measures with respect to access to education have recently been challenged in the 
United States. In Hopwood v State of Texas60 the court held that preferential admission to university for 
blacks and Mexican Americans was contrary to the constitutional protection of equality before the law. In 
this case four white people were denied admission to the University of Texas, they would have been 
admitted had they been black or Mexican American. The white complainants argued that the practice of 
special admission violated their constitutional rights. The lower court judge found that although the 
applicants’ rights had been violated, no order would be made in relation to the University’s admission 
policy.61 The lower court judgment was strongly criticised as “entrenching racial preferences as part of our 
political and legal culture.”62 In reviewing this decision, the higher court found that “[i]n sum, the law 
school failed to show a compelling state interest in remedying the present effects of past discrimination 
sufficient to maintain the use of race in its admissions system.”63 The court found that using the preferential 
admissions system was not admissible to either increase the diversity of the student population or as a 
device to remedy past discrimination.  

What then is the situation is Australia? Section 8 of the Racial Discrimination Act 1975 (Cth) [RDA]64 
allows for “special measures”, or affirmative action while section 10 of the RDA attempts to establish 
formal equality. In 1985 the case of Gerhardy v Brown65 section 8 of the RDA. The Pitjatjanjara Land 
Rights Act 1981 (SA) vests a large area of land in central Australia in the Pitjatjanjara people. Non-
Pitjatjanjarans have to have permission to enter onto the land. When Brown entered onto the land without 
permission, he was charged with an offence. Brown argued that the South Australian Act was contrary to 
the RDA.66 However, the court held that the South Australian Act was valid as a special measure pursuant 
to section 8 of the RDA, this meant that some of the judges did not feel obliged to discuss the question of 
whether the South Australian legislation was discriminatory pursuant to the RDA. Both Gibbs CJ and 
Brennan J found that if the South Australian act had not been a “special measure”, it would have been 
inconsistent with the RDA.67  

Sadurski comments that the decision of Gerhardy v Brown is “both encouraging and disappointing”.68 
Encouraging because it allowed an affirmative action measure, disappointing because it failed to engage in 
any serious discussion of the meaning of discrimination. Having said this Mason J comes close to 
attempting to define discrimination when he suggests that the drafter of section 10 of the RDA “seems to 
have had his focus on discrimination against a particular race — the obvious case — rather than on 
discrimination in favour of a particular race.”69 Sadurski suggests that the courts failure to discuss “the 
substantive indicia of discrimination” and what are “legitimate non-discriminatory racial distinctions” has 
to do “with the institutional and ideological structure of Anglo-Australian law which is particularly 
reluctant to spell out any substantive moral judgements of distributive justice.”70  

While Hopwood v State of Texas and Gerhardy v Brown lend support to a notion of formal equality (or 
the liberal kind of equality, which assumes that everyone is equal), there is opposition to this way of 
viewing equality.71 Kymlicka argues that “the historical domination of some groups by other groups has left 
a trail of barriers and prejudices that makes it difficult for historically disadvantaged groups to participate 
effectively …”.72 He is speaking of the political process but his comments could easily be applied to issues 
of access and success in education for minority groups. Current views of reparation in Australia may also 
impact on the way equality is perceived. Cullen suggests that, for the judiciary, there is “a moral presence of 
the past” and that this “shaped the Court’s approach to the legal problems they confronted in Mabo 1992”.73 
This provides support for the proactive differentiated concept of equality that access programs and, as 
importantly on-going support programs attempt to satisfy.  

THE CANADIAN STORY  

Indigenous Canadians are more likely than their Australian counterparts to hold a tertiary degree and yet 



they are still less than half as likely as the general Canadian population to hold a tertiary degree.74 Of the 
fourteen Common law Schools in Canada, several have developed special entry and/or ongoing support 
programs for Native Canadians.75  

a) Recruitment  

Some Canadian Universities have a strong focus on the recruitment of students.  
Given the difficulties Indigenous students face in gaining entry to Law School, active recruitment can be 

a good way of attracting students to the discipline. Considering the suggestion previously outlined, that 
Indigenous students have difficulty perceiving themselves as Law students and therefore are not attracted to 
apply, recruitment is particularly relevant. The University of British Columbia (UBC) has the highest 
enrolment of Indigenous students.76 This is partly due to an emphasis on recruitment, earlier in the 
university’s history, this included UBC representatives attending at high schools, colleges, and meeting 
with parents and educators. As UBC attracted more Indigenous students, recruitment has become less active 
and word of mouth has become more important in attracting students. This again relates back to the “snow-
balling” effect outlined previously. Word of mouth is perhaps a key way to draw students to a course 
especially amongst Indigenes with varying cultural backgrounds. According to Purich, word of mouth takes 
time so, attracting students must be a long-term project.77 Results, in terms of greater enrolment, may not 
manifest themselves for some years after the recruiting process has commenced. In spite of the much larger 
numbers of Indigenous Canadian law graduates, recruiting remains a fairly active process at universities in 
Canada.78 It is suggested that the Native community should be involved in the recruitment process, this can 
be done through the setting up of advisory committees or through Indigenous Law Centres within the 
university.79 MacAulay suggests that Law Schools will need to “reach out to Native communities in an 
active and on-going manner until there are much greater numbers of Indigenous graduates.80  

b) Entry  

Generally entry to law School in Canada is based on the Law School Admissions Test (LSAT) and 
undergraduate results. Thus, when Canadian students get to Law School, they have usually completed an 
undergraduate degree. As Clark points out, law school is the only means of access to the legal profession so 
“equality of opportunity without sacrifice of standards must be the touchstone of socially responsible 
admission policies”.81 Most Canadian Universities have now developed alternative entry routes for First 
Nation students. Much of the literature is quick to point out that special admissions criteria is nothing new, 
noting that alternative access also exists for mature-aged students and disabled students among others.82 
Generally the criteria considered include age, education, work-experience and personal interview.83 Many 
universities actually set aside a certain number of positions for First Nations people. Many Indigenous 
Canadian students will apply for entry to law school, having already undertaken some tertiary study and 
although this may not be a requirement for alternative entry, there is some suggestion that students who 
have previous University experience are more likely to succeed.84 This is clearly different to the usual entry 
to law school for Australian students, where most students are studying at tertiary level for the first time 
when they commence law school.85  

C) Pre-Law Programs  

Until 1990, the University of Saskatchewan was the only Canadian university to offer a pre-law 
program, it has the largest intake of Indigenous students and is the most established program in Canada. In 
1973 the Law School of the University of Saskatchewan began offering its Program of Legal Studies for 
Native people.86 The course is open to Native Canadians resident in Canada. The administrators of the 
course work with other university law schools in Canada to ensure that students applying for the pre-law 
course can gain conditional entry to the university they wish to attend. Entry to the relevant university is 
conditional on satisfactory completion of the Saskatchewan pre-law program. The course is intensive and 
runs over an eight week period. The students are taught in both lecture and tutorial format. Since its 
beginning there has been a good deal of experimentation with curriculum. In 1988 the focus changed 
dramatically, from learning substantive law to skills-based learning. The skills taught are divided into two 



areas, base skills and legal skills. Base-skills stressed in the course include critical reading, study strategies 
and writing. Legal skills refer to identifying issues, facts and arguments, synthesising material, evaluating 
argument and applying law to new situations.87 The current course is dense and is designed to reflect the 
typical first year experience. It includes practice exams, preparation and presentation of a moot case, legal 
writing and research.  

Before the course started there were about four “active” First Nation lawyers, in 1982 there were 
seventy-five, fifty five of whom completed the pre-law program at Saskatchewan university.88 As of 1989 
there were 118 graduates of the Saskatchewan pre-law program who had successfully graduated from law 
schools in Canada.89 It would seem that the pre-law program has had a great impact on increasing the 
number of First Nation Law graduates.  

Due to its association with other Canadian universities the program is able to draw on teaching 
assistance from universities all over Canada. The course is flexible enough to be able to respond to the 
needs of the individual students.90 For example, if students are identified as having language difficulties, 
particular assistance can be given in relation to literacy. One-to-one tutorial assistance is also provided to 
students, probably another advantage of having a large pool of staff and resources to draw on. Five subjects 
are taught in the course: Legal writing and Indian Law, Contracts, Torts, Property and Criminal Law.  

The results obtained by students at the end of the course are based on their likelihood of coping with the 
study of law. Depending on the assessment the student receives a recommendation is made as to whether a 
student should be admitted to first year law studies. Almost always, if a student is recommended they will 
be accepted to the school where they obtained conditional entry.  

Dalhousie University, Canada’s oldest Common-law University, has recently commenced a pre-law 
program for Indigenous Blacks and Micmacs (the IBM). The program runs over four weeks. The first intake 
took place in the Summer of 1990 and accepted ten students.91 Successful applicants to the IBM have the 
opportunity to continue with studies at Dalhousie where a place in the Law School is assured. The program 
has the advantage of being able to draw on the experience of the Saskatchewan program and some of its 
staff have previously been involved with the Saskatchewan program.92 Ottawa University has also recently 
offered a Pre- Droit Program.93  

d) On-going support  

After completion of the Saskatchewan program, most students go to universities other than 
Saskatchewan. The universities who accept Saskatchewan pre-law program graduates have different 
programs in place for on-going support. Monture suggests that four law schools deserve special mention: 
Dalhousie, Alberta, UBC and Ottawa.94 Support provided includes tutorial programs, the appointment of 
Race Relations Officers, and the setting up of First Nations or community advisory committees. Given the 
financial difficulties of many Indigenous students, scholarships would be useful, however only one 
University provides this assistance.95 In a more general sense, Monture suggests that offering Aboriginal 
rights courses in the mainstream curricula can have a more broadly based impact by making the law school 
a less alien environment.96 This is something that is being taken up in Australia.  

THE AUSTRALIAN SCENE  

Australian law schools began to change their approaches to Indigenous legal education in the early 
1990s.97 The situation in Australia is dynamic and it would be difficult to discuss all the types of support 
offered by all the Australian law schools. Some existing support programs are mentioned below.  

a)  Recruitment  

In an attempt to attract Indigenous students to law school, some universities have developed a range of 
publicity materials such as brochures and posters.98 Indigenous education units within universities have 
traditionally taken an active role in publicising Indigenous law programs. To a large degree Australian 
programs rely on “word of mouth” and this appears to be an effective way to attract Indigenous students.  

The University of New South Wales (UNSW) program for Indigenous students appears to provide a 



good example of the “snow-balling” effect previously mentioned. The numbers of Indigenous students 
enrolling in the program have continued to grow steadily as more students move up through the program.99  

b)  Entry 

Most Australian University law schools offer alternative access procedures to Indigenous students. This 
is based generally along similar lines to the Canadian requirements: including age, success at studies, 
previous work-experience, connection to the Indigenous community, amount of and availability of support 
networks. Lavery’s research indicated that nine of eighteen law schools surveyed in 1990 had special 
entrance provisions for indigenous students.100 Some Australian universities specify a number of places for 
Indigenous students.101  

Monash University runs the Monash Orientation Scheme for Aborigines (MOSA). Various programs are 
offered as part of the scheme. The scheme was praised by the Pearce Report as one of only two universities 
offering successful support programs at the time.102 The scheme offers a one year bridging course for 
Indigenous students. The bridging course is general in nature and provides an introduction to both science 
and humanities. The course has two major aims. The first aim is to give Indigenous students the opportunity 
to improve skills: the students are taught problem solving techniques and how to write exams and essays. 
The second aim of the course is to introduce students to new areas of study and therefore to provide them 
with an opportunity to find out what interests they have with respect to further study. Students who 
complete the bridging course can apply for a place in the Monash Law School.  

The discretionary admissions policy at the UNSW emphasises the need “for applicants to be able to 
demonstrate academic skills, most often they have recently completed the Higher School Certificate, the 
University Preparation Program, or some other tertiary study.”103  

C)  Pre-law programs  

In 1991 the Australian Law Teachers Association (ALTA) conference took place in Perth. There was a 
strong attendance, and many university law schools were represented. Lavery’s research was presented at 
the Perth conference. At the end of the conference a resolution was passed that the establishment of an 
intensive pre-law program at one or more law schools should be supported. 104  

The 1992 meeting of the Australasian Law Deans passed a resolution supporting holding a National 
Seminar at James Cook University in Queensland, to consider the establishment of a pre-law program. At 
this 1992 meeting a second resolution was passed welcoming the support of James Cook University to 
convene a National Seminar on Aborigines and Torres Strait Islander Peoples and Legal Studies and 
expressing support for the initiative.105  

The 1992 meeting resolutions inspired the arranging of the 1993 Cairns National Conference on 
Aborigines and Torres Strait Islands Peoples and Legal Studies. The eventual establishment of several pre-
law programs in Australia can be attributed in part to the enthusiasm generated by the 1993 conference. 
About 40 people attended the Cairns meeting representing 12 law schools, Aboriginal University Support 
units and Aboriginal Legal Service organisations. The general idea developed in the meeting was to set up a 
six week pre-law program modelled on the Saskatchewan program, based at James Cook University, to take 
place over the summer university vacation. Like the Saskatchewan program, the emphasis would be on 
skills. The plan was for a regional program, other universities would accept certificates of satisfactory 
completion and could refer inter-state students to the program.106 Ultimately this did not occur,107 however 
there were some very positive outcomes including the setting up of several Indigenous support programs in 
law schools around Australia.  

There are now several available alternatives for Indigenous students who want to attend a pre-law 
course. The number is growing rapidly, it would be impossible to outline all the available programs, I will 
overview some examples.  

Murdoch University and the University of Western Australia currently run a joint program in Western 
Australia.108 (Between 1994 and 1996 this program was run in conjunction with the Northern Territory 
University.) The 1994 program accepted seventeen students, twelve of whom were assessed as being 



capable of succeeding at law school.109 In 1995, twenty-one students attended the program. Fifteen of those 
students received recommendations for law schools.110 The program focused on three subject areas: Legal 
System; Contract Law and Criminal Law. The course is clearly modelled on the Saskatchewan program 
with a focus on skills, specifically legal research and writing skills and provides assessment of students at 
the end of the course on the basis of their likelihood of succeeding at law school. Students who are assessed 
as likely to succeed can attend either of the participating law schools. The program runs for five weeks over 
the summer vacation. Although the program is open to all students, it has a limited admission of 22 
students.111  

By far the most successful university to date in relation to numbers of Indigenous graduates of law is the 
UNSW.112 This success is most likely related to several factors including: a continued commitment to 
access and support to Indigenous students; the development of the Aboriginal Law Centre; and the snow-
balling affect discussed previously.  

In 1995, the UNSW offered its first pre-law program, 11 people enrolled and ten completed the 
course.113 Twenty students attended the pre-law program in 1996.114 The course is similar to the WA/NT 
program, the UNSW program is however not regional in focus, all Indigenous students who apply to take 
part in the pre-law program are accepted into both the pre-law program and unconditionally into the law 
course at UNSW. This position perhaps reflects the concern that setting up a sub-quota for Indigenous 
students may be seen as displacing other highly qualified students and may “provoke a backlash and 
charges of racial discrimination”.115  

In 1996 UNSW received a grant116 to make a series of videos for use in pre-law programs and as a 
learning aid for Indigenous students during the first year of law school. The videos feature Aboriginal law 
students. Some of the footage that has been developed is that of first year law lectures in progress at various 
universities, it is designed to provide students with a greater understanding of what to expect from law 
school.  

If Indigenous people are accepted into the law course at Monash through the MOSA bridging course, 
they are then required to complete a pre-law program which is also run by MOSA. The pre-law program 
runs between two and five days. This time frame is flexible, the larger the number of students the longer the 
program.117 In 1995 the program accepted five students and in 1996, two students. Like other pre-law 
programs discussed in this paper the course focuses on skills including exam technique and problem 
solving. The course places some emphasis on understanding legal language, using informal discussion. 
Students are required to sit a test at the end of the course which they must pass to be assured of a place in 
the law school. The pre-law course is specific to Monash law school, it is not recognised by other law 
schools. The current pre-law program co-ordinator aims to establish a regional prelaw program for Victoria, 
along the lines of the WA/Murdoch program. This has some support from other universities.118  

d) On-going support  

The Aboriginal Law Centre was originally set up in 1981 at the UNSW119 as a support centre for the 
Aboriginal Law Bulletin120 but its role has continued to expand.121 The existence of the Centre at the 
University indicates to Indigenous students the importance with which Aboriginal issues are treated and this 
helps to motivate students to continue their studies.122 In 1987 the University established the Aboriginal 
Student Centre which provides a permanent meeting place for students, the centre has been important to the 
students, first, because it facilitates student networking and second, because of the availability of resources 
such as computers.123  

The UNSW law school teaches a subject, at both undergraduate and masters level, which focuses on 
Aborigines and the law.124 This demonstrates an awareness by the law school of the issues particularly 
relevant to Indigenous students and aims to make the law school environment less alienating for Indigenous 
students. More generally, UNSW has a commitment to the inclusion of material relating to Indigenous 
issues in the main-stream curriculum. As Le Brun and Johnstone point out, an alienating educational 
environment can have a “chilling” effect on students.125 Clearly the main emphasis at UNSW is on making 
the whole law school learning environment more inclusive and perhaps this is why the school is proving so 
successful in respect of the education of Indigenous students.  

Griffith Law School has developed a “Mentoring Program”. In this program Indigenous students are 



paired with practising solicitors. This program recognises that most Indigenous law students do not 
personally know lawyers. The aim of this program is to give Indigenous students the opportunity of making 
connections with solicitors in the workplace, developing an understanding of what lawyers do thus breaking 
down the perception students may have of being alienated from the legal profession. Most Universities that 
provide pre-law programs also provide extra tutorial support on either a needs basis or at regular intervals.  

WHERE TO NOW?  

a)  Poverty  

This may be difficult for law schools to address beyond the provision of scholarships. Law firms may be 
willing to provide some financial aid to students. Assistance for the purchase of textbooks can be of great 
benefit to students. Some Indigenous education centres provide copies of textbooks for communal use, 
computer resources and can assist students to obtain financial relief.126  

b) School  

To some extent education issues can be addressed by pre-law programs as outlined above. Australian 
universities should be encouraged to provide pre-law courses or access to such courses to Indigenous 
students. Access would be better provided if law schools combined resources to provide pre-law courses. It 
is probably the case, for example, that the Brisbane area Universities could offer one course between them. 
If that were to occur there would be more students attending the course which would provide a better 
reflection of the first year mainstream law school experience. A joint program would also have the benefit 
of introducing participating students to a broader network of Indigenous law students. Acting together in the 
manner of the WA Universities would also mean that more staff would be likely to be available to teach in 
such a program, this would take pressure off teachers who are mostly attempting to run entire courses with 
little assistance and also improve the standard of teaching. Overall, the pooling of resources is likely to 
create a superior program.  

Programs should be run over at least four weeks so that the students individual strengths and weaknesses 
can be discovered and if necessary, addressed. Four weeks (as a minimum) also allows the students to 
develop relationships with each other which can assist in creating a support network for on-going study.  

c) Perceptions and negative experience  

Although many law schools have alternative access programs in place, in many cases Indigenous 
students are still not being attracted in the numbers which may be expected. Recruitment should be an 
important focus for law schools to become involved in. There have been several successful recruitment 
programs developed in America which attempt to identify potential law school candidates at college 
leve1.127 Such programs attempt to assist students to develop skills whilst still in college so that the 
necessary skills are well developed by the time the students get to law school. It would be possible for 
Australian law schools to target students whilst attending high school and provide them with information, 
some skills training and encouragement in the later years of high school. Some recruitment could be done 
within universities across disciplines. Culturally appropriate material and methods should be used to 
promote such programs, this may include personal visits to students at their schools and brochures and 
posters with Indigenous input in relation to design. Advice from Indigenous Education Units should be 
sought for assistance and advice.  

e) Language  

Indigenous students who come to a law school from a background where English is not always spoken 
or is not a first language are likely to find law school difficult. Pre-law programs can address these issues to 
some extent. This shows the importance of having a longer pre-law program so that problems with reading 
and writing can be properly identified and individual assistance can be arranged. There is clearly a limit to 
what law schools can achieve in this area.  



f) Cultural difference  

Nettheim suggests that one of the major reasons Indigenous students are not successful at law school is 
social alienation.128 Law schools need to work to counter this. Indigenous Higher Education Centres in law 
schools may assist to emphasise the presence and respect for Indigenous people. A separate space for 
Indigenous students can help, as can the visible evidence of respect for Indigenous culture, such as the 
display of Aboriginal art, and the availability of Aboriginal resource material in the library. The 
development of sensitive curriculum is also important, not only in the form of separate subjects focusing on 
Indigenous issues but also to make certain that all existing subjects reflect the fact of Indigenous people in 
Australia.129  

CONCLUSION  

UNSW recently evaluated their Indigenous support programs and found that the gradually increasing 
support services for Indigenous law students has corresponded with an increasing number of students 
receiving credits or above in their assessment, while subject failure rates have fallen. The retention rate has 
improved to around 60%.130 In most law schools it is still too early to say whether the programs outlined 
above have been successful.  

The issue of legal education for Indigenous people is not going to go away, Indigenous population in 
Australia will continue to increase.131 The current Australian government would appear to have recognised 
the need to improve educational outcomes for Indigenous Australians. The Minister for Education, Senator 
Amanda Vanstone said recently: “If Indigenous people are to achieve real social, economic and political 
equality in all walks of Australian life, it is imperative that our universities become fairer places and more 
attuned to the needs of Indigenous Australians.132 The 1996 budget has committed $6.5 million to the 
establishment of a number of specialist Indigenous Higher Education Centres in various areas. One of those 
areas is law.133 It is not clear who will be involved in making decisions about this money or how this money 
will be spent but it may mean that some law schools will be in a position to set up support programs for 
Indigenous law students. It is important for law schools to engage in careful planning in relation to 
Indigenous legal education. Access remains important but the key focus should be on the implementation of 
programs which foster the success of Indigenous students. Inextricably linked to this is a concentration on 
finding ways to reduce the attrition rates of these students.  

The Aboriginal Education Report recommends the need for self determination in education for 
Indigenous people, which means “putting the authority to make decisions in the hands of Aboriginal people 
and Torres Strait Islanders”.134 Whatever steps are taken by law schools, programs for Indigenous students 
must reflect the aims and needs of the Indigenous community, this requires careful consultation with those 
on whom such programs will impact. 
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