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THE BEHAVIOUR OF FAMILY LAWYERS AND THE IMPLICATIONS FOR LEGAL EDUCATION

JOHN H WADE*

Legal educators have often developed courses with the purported goal of teaching students to “think like lawyers.”
Yet little is known about the ways various classes of lawyers think or behave. This paper offers some insights
through anecdotal observations of the behaviour of family lawyers in Sydney. It must be conceded, however, that
even beginning to demystify lawyerly behaviour does little to resolve current debates about the goals and methods
of legal education.

DEARTH OF KNOWLEDGE ABOUT LAWYERLY BEHAVIOUR

A number of distinguished scholars have observed that we know relatively little about what various cultures and
subcultures of lawyers actually do, much less about how they think.1 This is indeed ironic since one classical and
ubiquitous (though controversial) exposition of the goals of legal education is, to teach students to think and behave
like lawyers.2

It is difficult to extract from practising lawyers a helpful description of what they do or how they think — they just
do it.3 Only when lawyers or judicial officers criticise other lawyers do articulate hints emerge of what is considered
to be proper or appropriate lawyerly behaviour and thought.

Yet it is vital for legal educators and Law Societies to reflect upon and systematise the behaviour of lawyers, just as
they attempt to reflect upon and systematise the behaviour of judges. Since “thinking like a lawyer” is often claimed
to provide a minor or major goal of legal education, it would be helpful to gather a few insights into this mythical and
wobbly yardstick. This will undoubtedly assist to:

=

abandon this goal for legal education until its content is clarified and segmented;
2. decide when, where and how segmented skills should be taught;
3. abandon or restrict this concept as a goal for university legal education;

4. give students realistic expectations concerning the extent to which law school equips them to be legal
practitioners.
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The record which follows, describing the patterns of behaviour of some family lawyers, is based entirely upon
anecdotal observation of lawyers in Sydney. Opportunities may emerge later to record and/or film lawyerly
behaviour “behind closed doors” on a more systematic basis.4

The study of written records produced within the legal world tends to hide more than is disclosed. Legal
correspondence, pleadings, affidavits, court transcripts and judicial judgments all open only very small windows into
the dynamics of lawyerly behaviour. No doubt the anecdotal anthropologist may record no more than a few
subjective ramblings; but such a method may gain access to more closed doors and honest conversations than a
more systematic colleague equipped with questionnaire and tape recorder.

The writer also attempted to record his own responses to practising as a family lawyer before a process of
desensitisation set in.5

COMPETING IMAGES AND PRACTICES OF
“PROFESSIONALS”

Lawyers, and members of other work groups sometimes called “professionals”, find themselves caught between the
competing images and the actual practices of their occupation. On the left wing are the images that lawyers like
those engaged in other professions are monopolisitic, insulated from market forces, exploitative, under-regulated,
underaccountable, reactionary, aggressive, overpaid, clerical, opposed to any kind of change, obstructive, pompous,
afflicted with jargon and narrow in their understanding of life.

On the right wing are the competing images and practices depicting lawyers as servants, pillars of democratic
traditions, hard-working, over-regulated, accountable, carefully changing, devoted to the well-being of their clients,
learned, constantly changing by learning and technically proficient. Anecdotes abound to support both ends of the
spectrum.

Who wins the battle of anecdotes? Literature, movies and research have proliferated giving examples of both
competing images.6 As a practising lawyer, one existentially discovers both ends of the spectrum both within oneself
and in the behaviour of colleagues on a daily basis. How devotedly can one serve a client who is not paying his/her
fees? How often can one keep adapting when there are sunk costs and comfortable habits in tradition?

The right wing images and practices obviously have a high ethical content. They are vigorously propagated by Law
Societies. They provide a noble ideal to aspire towards and are an antidote to rampant cynicism. As moral and
spiritual beings, some law students long to find that the image is more than an aspiration and that there are indeed
legal niches where service, accountability, change and growth are both realistic goals and emerging realities.

The spectrum of anecdotes, images and practices prompts emotive debates around the concept of “professional.” On
the left wing, this word represents a grab for power and control by a group of workers; on the right wing, a
description of a group of workers who possess a sufficient number of admirable traits.7

As the images and practices of the legal profession move towards the low (left) end of the spectrum, a variety of
responses occur. In particular, one reaction is to exhort the community to remember the vision, ethical position and
history of sacrifice which lie behind justice systems in western democracies.8 Precious institutions and habits should
not be surrendered readily to cynicism and self-interest. For example,

The greatest single task of a free and democratic society is the just administration of the Law —
that civilizing presence which bestows order and preserves personal rights and liberty. Lawyers
have the unique privilege of sharing in that fundamental undertaking. In whatever manner they
are practising they have a primary duty to serve the administration of justice. No commitment to a
client or an employer can exempt a lawyer from that duty to act honestly and fairly within the law.
In the discharge of that special responsibility, the profession of law, if it is conscientiously
followed, can claim to be honourable.

It is that basic shared responsibility to the community which binds the profession to an ethical
system founded on principles of honest and diligent service. Common allegiance to that system by
lawyers allows them to retain professional cohesion and identity despite the great variety in their



modes of practice.9

Such exhortations may have a minor effect to move the images and behaviours of some lawyers towards the high
ends of the spectrum of professional behaviour. It is certainly worth advocating some inspirational goals rather than
wallowing in a cynical form of entropy and realism.

Nevertheless, as the remainder of this paper argues, a degree of de-mythologising realism concerning what family
lawyers actually do, can assist in the construction of new visions and training for lawyers.

Social Changes Affecting the Legal Profession

The spectrum of competing views about professions, including the legal profession, has been highlighted in recent
years because of a number of changes taking place in society. These changes have tended to undermine conservative
images attached to the medical and legal professions, except at the most expensive, highly specialised ends of those
professions. As a result, the legal profession is often described as being in “crisis.”10

History may describe this stage less dramatically as a moderately painful transition.11 Three decades of transition
may be a mere moment for an historian but a lifetime of turmoil for a participating actor.

The changes, which in snowball fashion are both causes and symptoms of the decline of ideological professionalism,
include more educated consumers demanding better and cheaper legal services; more aggressive governments
seeking to cut legal aid and court expenditure; awareness that many traditional tasks can be performed perhaps
even better by banks, accountants, clients and paralegals; fierce competition within the legal profession for client
loyalty and payment; the emergence of multi-disciplinary partnerships; the loss of networks and collegiality within
the profession; mergers of law firms and the emergence of mega-firms; a shortage of solicitors and barristers;12 the
demystification of the behaviour of lawyers, judges and other officers of the legal system; nominal control by and
reactionary or hesitant policies of Law Societies; marketing campaigns by lawyers and Law Societies; increasing
overhead costs leading to less service for non-paying or legally aided clients; and a bombardment of legislative and
procedural change which increase both de facto specialisation and creeping obsolescence.

WHAT DO FAMILY LAWYERS ACTUALLY DO?

Obviously, attempts can be made to answer this question at different levels of generality. In one well-known article,
it was stated at a high level of generality that family lawyers do five things — namely listen, educate, prepare
documents, negotiate and, sometimes, litigate.13 Similarly, how these tasks are done differs dramatically depending
upon personality, learned style and culture. Further, the behaviour of family lawyers differs in the many sub-cultures
which exist around Australia and as between country, suburban and city practices.14 Moreover, the habits learned
early in a lawyer’s career tend to persist. Some researchers have attempted to classify the styles of behaviour of
family lawyers into categories such as gladiators, bombers, advocates, counsellors, journeymen, undertakers and
mechanics.15

At alower level of generality, and across most styles, I offer some observations of what family lawyers do.

Listening

They listen to and watch clients. As the client reconstructs his/her version of history, the lawyer listens with
occasional questions in order to evaluate the client’s memory, consistency, tendency to exaggerate, expectations of
cost, delay and outcome, tenacity to withstand extended negotiations or litigation, unresolved emotional distress,
bargaining weaknesses and strengths, ability to do homework and to organize ideas.

Listening is usually accompanied by notetaking and occasional questions aimed to supplement information which
the lawyer perceives to be relevant. “Exactly what did the child say as he stepped out of the car?” “Who else was
present when that event occurred?” “Can you tell me exactly where the money came from to buy the house?” “Do you



have any documentary evidence of the sale?” “Is there anyone who particularly dislikes your husband?”

The listening process is used to do considerably more than collect the client’s reconstructed version of history and
hopes for the future. It is part of an evaluation of the client’s character, motivation, emotional stage, tenacity and
ability to understand forthcoming advice. The further questions asked by the lawyer are also the beginning of the
education process by which the lawyer indicates that his/her world of relevance does not coincide with the client’s
perception of relevance.

Most lawyers restate an edited version of what they hear the client say about the past and hopes for the future. This
is done not only to assure the client that he or she has been heard, but also to ensure that the lawyer will act only on
correct instructions.16

Client reconstructions of the past often dwell upon interpretations of who was to blame. Lawyers tend to respond by
gently affirming the client’s interpretation - “That must have been very distressing.”

Client and lawyer are like performer and bored, but dutiful, audience — the lawyer will not
interrupt the aria, but she will not applaud much either for fear of an encore. Lawyers generally
join with, and validate, the client’s vocabulary of blame only to reassure wavering clients of the
correctness of their decision to secure a divorce.17

Discussing fault may also have a utilitarian function of wooing support from the lawyer.

By projecting blame on their spouses, clients work to reinforce that loyalty, to penetrate the
objectivity and reduce the social distance built into the traditional professional relationship. Their
vocabulary serves to add sympathy to fees as a basis on which their lawyers’ energies can be
commanded.18

Educating — Giving Advice

While hearing the client’s reconstruction of the past, perceptions of relevance and hopes for the future, the lawyer
begins an ongoing education process of the client. This usually involves a cyclical process of allowing the client to
express his or her subjective perceptions and then reminding the client again of the objective realities of the
processes of legal negotiation and litigation. With some clients, these educational comments have to be repeated
many times.19 This education process allows the lawyer attempts to do many things.

Explode myths. By asking questions, the lawyer extracts the myths, expectations and folk lore which the client brings
into the lawyer’s office, so that these can be firmly contradicted by examples and stories.20

Contradict bush-lawyers. The lawyer often explains that no two cases are the same. Many clients have been given
advice already by friends, relatives and bush-lawyers based on what they have heard.

De-emphasise marital fault. As the client’s history recounts episodes of his or her partner’s fault, the lawyer gently
reminds the client of what is considered to be relevant in the legal system. “I know it’s not fair, but that is what
Parliament has decreed.” “He has treated you very badly, but I've seen our local judges become upset when those
kinds of incidents are put into affidavits — we can’t take that risk.”

Confirm what is “normal.” Family lawyers commonly tell clients that past or predicted events are quite normal,
common or to be expected. “It’s normal for you to be very distressed at this time.” “It’s normal for husbands to make
tactical custody claims.” “It’s normal for valuations to be widely divergent.
on access days.”

These comments help to alleviate a client’s sense of panic or guilt; they may help the client to believe that the
process has a predictable pattern; and may convince the client that he or she has a competent and experienced
adviser.

» o«

It's normal for children to be confused

Undermine confidence in litigation. Family lawyers attempt to educate clients about the delay, uncertainty and cost of
undertaking a contested hearing. Court proceedings are described as “a lottery,” “accident prone” and as “brain
surgery with an axe.” “The Family Court cannot give you justice; it will give you a result.” The courts are often
depicted as being staffed by the overworked, incompetent or unpredictable.

» «



Judges in particular do not fare well when divorce lawyers describe the legal process to their
clients. Many of the lawyers in our sample stress the limited competence of judges and the ways
that they can confuse even simple problems.21

Clients sometimes do not take in these messages and are often devastated by the process and result of a contested
hearing.22 By this educational process, lawyers are able to exert considerable pressure upon their clients to settle
out of court. Probably around 90 per cent of disputes which enter the office of a family lawyer settle by
agreement.23

Family lawyers press clients to settle not only for the client’s sake. They also have self interest in avoiding
disgruntled clients who inevitably blame their lawyers at least in part for the result, process or cost, and then
demonstrate a reluctance to pay for the hefty court costs.

Demonstrate insider knowledge. Family lawyers often make comments to clients which show that the lawyer has
highly specialised information on how the system really works. “Court delays are currently 14 months.” “The lawyer
for the other side is a well-known gladiator.” “Judge X or counsellor Y is away on holidays.”

The purpose of these comments seems to be primarily to give the client confidence that he or she has chosen a wise
lawyer and that the lawyer’s judgment is worthy of trust.

Warn about danger areas. After hearing a client’s story, a family lawyer warns a client about possible pitfalls. These
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are warnings about future events which may possibly severely prejudice the client’s position. Such advice may
include warnings: never criticize a parent within the hearing of that parent’s child; provide opportunities for contact
by an access parent; be aware of the possible income tax, immigration or social security implications of the case;
lodge a caveat on readily saleable property; make full disclosure of assets in sworn documents; make copies of any
business records which may become inaccessible in the future; or, consider proposed child access arrangements on
Christmas Days, statutory and school holidays.

When giving this advice, family lawyers display a substantial dose of street cunning learned in the schools of fear,
force and fraud which surrounds some family disputes.

This education process takes place in an atmosphere of support, story-telling and often humour. It is communication
by words and body language with important advice being confirmed by letter both to assist the client and to provide
self-serving evidence that the advice was in fact given. Only rarely is the oral advice and cajoling backed up by
educational literature or videos.

Clerical Functions

Family lawyers demonstrate skills of organizing their thoughts so that client histories and concerns can be
translated into pleadings, affidavits and letters via the ubiquitous dictaphone. Constant practice on the telephone
and dictaphone refines these organizational and oral skills.

The creation of documents is, of course, assisted by an array of basic precedents accessible on word processors.
Because family law is in a constant state of flux, keeping forms and precedents up-to-date is a labour-intensive task.
There is a tendency to defer or delegate the task of updating as there are sufficient crises on the production line to
divert attention away from constant pressures to regear the machinery.

Creation of documents is often effected under considerable time constraints. Consent orders are regularly drafted in
hand-writing in the corridors of the courts and submitted to registrars or judges for approval while the client’s
adrenalin and motivation to settle are high. These skills of drafting-on-the- run are honed by experience and become
more complex as each lawyer encounters potential pitfalls. That is, the substantive additions to documents seem to
arise more from personal experience of disaster and from practitioner gossip than from assiduous reading of the
latest cases or journals. It is more an oral and anecdotal culture than bookish and systematic.

It is clear that some of these clerical and drafting skills can be readily performed by laypersons with a little
assistance. For example, in uncomplicated cases, clients who have the motivation and time to invest are encouraged
by lawyers to obtain a do-it-yourself divorce.24

A family lawyer’s knowledge appears to be of a different kind from the systematic series of propositions and



exceptions learned at law school. It consists of a process or way of approaching problems. Disorganized client
histories are turned into chronologies of what the lawyer perceives to be relevant; further information is then
systematically collected or extracted from both client and lawyer for the other side by a slow process of telephone
calls, letters, affidavits and production of documents. Inertia, hostility, expense, procrastination and crisis
management often make this a drawn out process. This task is symbolised by the adage, “look after the facts and the
law will take care of itself.”

Only infrequently do family lawyers appear to undertake systematic research — it is expensive, beyond the means of
most clients and legal principles usually only provide one small piece in the jigsaw of resolving the dispute. Some
rules relating to procedure and discovery are known by heart but this ignorance about one kind of law is usually
effectively padded: by a sound sense of danger; by running cases past colleagues for hints; by techniques of speaking
graciously, cautiously and evasively on topics about which little is known; and, if settlement does not eventuate,
using barristers as possible insurance against overlooked or unknown rules of law.

Self-Defence

As a dispute moves towards being resolved by a judicial decision, so lawyer control of the situation gradually slips
away. The potential for disappointing results and disgruntled clients increases dramatically.25

For the statistically few cases which need an umpire’s decision, the adage “if anything can go wrong, it will” is
particularly apt. Little wonder that lawyers have such an interest in damage control of several kinds by staying out of
ultimate adjudication.

Family lawyers are particularly aware that today’s client may be tomorrow’s disputant; that a certain degree of
client hostility is inevitable given the clumsiness and delays associated with fact collection and negotiation; that their
future earning potential depends upon maintaining a reputation for honesty and fair dealing with colleagues and
clients; that their licenses and considerable sunk costs to practise as a lawyer can be lost by a Law Society
responding to a complaint; that a certain number of clients will be lying, engaging in illegal activities and using the
lawyer as a dispensable pawn in a larger game; that a certain percentage of lawyers engage in perjury, trial by
ambush and dirty tricks;26 and that commercial partners and legal colleagues are quick to disband a family law
department which does not display a healthy profit margin.

Enlightened self-interest, therefore, develops a profound interest in the methods of fear, force and fraud. Underneath
the gregarious story telling of the surviving family lawyers lies a reservoir of street cunning and tactics for survival.
Because of the turbulent nature of family law practice, family lawyers develop an ability to respond with equanimity
and humour to daily disasters. Any other response would lead to burn-out.27 However, experiencing daily disaster
also means that surviving family lawyers learn quickly. Seared upon their consciousness are lessons concerning the
variety of ways that negotiation, settlements and litigation can go astray.

IMPLICATIONS FOR LEGAL EDUCATION?

What are the implications of these early insights into the behaviour of family lawyers? They intensify, rather than
alleviate or enlighten the debates which surround legal education.

Reading about legal education can be depressing for a law professor.... [The] overall assessment of
legal education is anything but favourable. If the writing accurately pictures the reality, the
following assertions are at least partially true: law professors do not prepare their graduates
adequately for law practice; the law school curriculum is neither properly theoretical nor
adequately practical; law schools create unproductive stress and anxiety in their students; law
students are generally bored after the first semester of study; law professors, despite their
protestations to the contrary, stress knowledge of rules rather than broader legal issues; and the
law school curriculum inclines students towards serving the affluent. Historically, law schools
have claimed with confidence that they teach their students to think like lawyers, but a recent



study casts doubt on that assertion as wel1.28

Observations of the behaviour of lawyers can be used to promote whichever school of thought one already supports.
One well-known article places law teachers into five stereotypical categories — the traditional legal scholar, the
practitioner-scholar, the clinical law teacher, the interdisciplinary scholar and the activist.29 The traditional legal
scholar responds to studies of lawyer behaviour, “It does not matter how lawyers behave or think. Law schools are
here to teach how to use a law library, to develop a certain style of analytical speaking, thinking and writing, and to
memorise a certain number of fundamental rules and policies. The fact that many practising lawyers may rarely use
these skills is irrelevant. Anyhow, these traditionally taught skills will probably be used more often by advocates,
judges and law reformers than by desk-bound lawyers.”

The practitioner-scholar responds, “These insights show how important it is to break down the skills of practising
lawyers into segments and to offer courses which systematically teach these skills. For example, more resources
should be directed towards courses on the theory and practice of interviewing, communication, drafting, time
management, negotiation, mediation and organization. Students should not be thrown into the crucible of legal
practice and there nervously learn by trial and error or develop bad habits.”

The clinical law teacher argues that these insights into lawyerly behaviour reinforce what he or she has always
advocated, “Complex skills are best taught in the messy environment of a functioning law clinic. The stages of doing
can be immediately identified, analysed, systematised and improved while student motivation levels are high and
habits have not set in.”30

The interdisciplinarian finds considerable encouragement for his or her research and teaching from the study of
lawyer’s behaviour, “Anecdotal insights are only the beginning of the studies that can be done by psychologists and
by sociologists of the legal profession and legal system. Interdisciplinary approaches open new windows to both
understanding and reforming the legal system. Moreover, the fact that the necessary lawyering skills are learned on
the job at least to a moderate level of competence, and that approximately 50 per cent of law graduates will leave
traditional legal practice within 5 years of graduation, mean that the law school curriculum should concentrate
resources on other skills and knowledge which are of more long term benefit to graduates and to Australian society.
As many law graduates will end up in influential positions of leadership, the curriculum should emphasise policy,
ethics and the process of inter-disciplinary research.”

The activist teacher, committed to the use of the legal system to serve a clearly identified cause (such as the
preservation of the environment, assistance to minority groups, feminism, religious freedom or service of the poor)
is also heartened by the studies of lawyer behaviour, “Demythologising the behaviour of lawyers makes the legal
profession look far less seductive to law students. Students see lawyers more realistically as reasonably skilled and
highly-pressured negotiators, managers and clerks.31 Students then become more interested in alternative careers
before they have committed themselves to a long-term corporate rut. They realize at an early stage that “legal” skills
of interviewing, negotiation, organizing ideas, drafting and time management readily lend themselves to many other
more noble careers. Technical excellence can be put into the service of a variety of macro or micro causes. It is
obviously a wise national and planetary investment to raise the consciousness and understanding of students who
will be in positions of leadership both inside and outside the legal community before time constraints, mortgages
and habits close openness to ideas. Moreover, pragmatic realism about the nature of the job better prepares students
to face the traumatic transition from university to a high-paced lawyer’s office, and to exit traditional legal practice
before or after the inevitable at least two years of experience.”

Dispense with University Law Schools?

Demythologising the behaviour of lawyers (and judges) not only provides ammunition for all the competing teaching
philosophies within the university law schools, but also fuels another traditional viewpoint. That is, lawyers do not
need a university education at all — what they need is some maturity, intelligence, dedication and a system of
apprenticeship. A modified version of that view is that any university degree is an adequate prerequisite for legal
practice. A general degree provides a maturing delay and a sieve to test basic skills of reading, writing, memorising,



organization of ideas, working to deadlines and communicating. A sufficient number of additional demythologised
legal skills will then be learned on the job, just as they are under the present system of legal education.
Stephen Gillers has described the movement of students from academy to legal practice:

Thinkers and stars are the exaggerated and romantic lures new lawyers will find scarce in the life
to which they graduate. The intellectual tradition, in the academy allegiant to truth and fairness,
now accommodates other demands. Stardom — the lawyer’s media face — is displaced by the
exigencies of overhead and a profusion of the ordinary. Law students, impressed in spite of
themselves with the seductive world of employer courtships and professional relationships, may
sense these impositions in a diffuse and general way. Soon the details will come more sharply into
focus. Assembling, dabbling, dissembling, enforcing, and concealing, though on their own terms
defensible and offering as honourable a livelihood as most enjoy, nevertheless describe tasks that
are unexpected until they are unavoidable. Then, encountered, these roles to be tolerated, even
savoured, will be redescribed in the minds and public presentations of their occupiers as good or
grand or glorious, as in service to The Law. So myths abide.32

CONCLUSION

The study of the behaviour of lawyers is largely untilled ground. It has been protected by myths, stereotypes and
lawyer-client confidentiality for too long. This paper has briefly looked at some of the behaviours underneath the
labels of interviewer, advice-giver and clerk. Many complex layers of behaviour and motivation remain to be
observed, analysed and discussed.

As the behaviour and motivation of lawyers is slowly unravelled by research, the debates about legal education are
likely to become more intense than ever. For what purposes should what be taught, to whom, by whom, using what
methods, in what milieu and with what resources?33

The benefit will probably be that as it becomes clearer what lawyers do and do not do, there will be more pressures
on law schools to clarify and demythologise what they do and do not do. This will hopefully lead to less student
confusion34 and to considerable improvement in legal education. Students may even be told in clear terms what
mixture of educational goals and methods have been chosen from the three broad categories of rule-manipulation,
policy and ethics, and skills.35

If the gradual demythologising of legal behaviour also promotes the gradual demythologising of legal education, it
will be a welcome by-product. Necessarily, both tasks will be driven by outsiders but, hopefully, with some
cooperation by those of us inside.
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