Legal Education Review

Volume 8 | Issue 2 Article §

1-1-1997

Australian legal education a decade after the Pearce
Report: A review of McInnis,C. and Maginson,S.
Australian law schools after the 1987 Pearce Report

Eugene Clark
University of Canberra

Follow this and additional works at: https://epublications.bond.edu.au/ler
& Part of the Legal Education Commons

Recommended Citation

Clark, Eugene (1997) "Australian legal education a decade after the Pearce Report: A review of McInnis,C. and Maginson,S. Australian
law schools after the 1987 Pearce Report,” Legal Education Review: Vol. 8 : Iss. 2 , Article S.
Available at: https://epublications.bond.edu.au/ler/vol8/iss2/5

This Report is brought to you by the Faculty of Law at ePublications@bond. It has been accepted for inclusion in Legal Education Review by an

authorized administrator of ePublications@bond. For more information, please contact Bond University's Repository Coordinator.


https://epublications.bond.edu.au/ler?utm_source=epublications.bond.edu.au%2Fler%2Fvol8%2Fiss2%2F5&utm_medium=PDF&utm_campaign=PDFCoverPages
https://epublications.bond.edu.au/ler/vol8?utm_source=epublications.bond.edu.au%2Fler%2Fvol8%2Fiss2%2F5&utm_medium=PDF&utm_campaign=PDFCoverPages
https://epublications.bond.edu.au/ler/vol8/iss2?utm_source=epublications.bond.edu.au%2Fler%2Fvol8%2Fiss2%2F5&utm_medium=PDF&utm_campaign=PDFCoverPages
https://epublications.bond.edu.au/ler/vol8/iss2/5?utm_source=epublications.bond.edu.au%2Fler%2Fvol8%2Fiss2%2F5&utm_medium=PDF&utm_campaign=PDFCoverPages
https://epublications.bond.edu.au/ler?utm_source=epublications.bond.edu.au%2Fler%2Fvol8%2Fiss2%2F5&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/857?utm_source=epublications.bond.edu.au%2Fler%2Fvol8%2Fiss2%2F5&utm_medium=PDF&utm_campaign=PDFCoverPages
https://epublications.bond.edu.au/ler/vol8/iss2/5?utm_source=epublications.bond.edu.au%2Fler%2Fvol8%2Fiss2%2F5&utm_medium=PDF&utm_campaign=PDFCoverPages
https://epublications.bond.edu.au
mailto:acass@bond.edu.au

Clark: Australian legal education a decade after the Pearce Report

REPORT

AUSTRALIAN LEGAL EDUCATION A

DECADE AFTER THE PEARCE REPORT:
A Review of Mclnnis, C and Marginson, S,
Australian law schools after the 1987 Pearce Report,
AGPS, Canberra 1994,503 pgs including
appendices, $24.95

EUGENE CLARK"

INTRODUCTION

Significant cuts to higher education, a sustained growth in the
number of law students, quality review rounds, the placing of law
in the highest band of new HECS charges, internationalisation,
pressures to teach legal skills, legal workshop/ practice issues, the
challenges of adjusting law teaching to new technologies, a belief
in the value of small group teaching in the face of financial
pressures to increase already large student-staff ratios, moves by
the profession to “accredit” law schools, the export of Australian
legal education, the rapid growth of post-graduate legal education
— these are just a few of the issues facing law schools today which
make the Mclnnis and Marginson Report important reading, even
though it is now getting rather long in the tooth. That so much has
happened in the few years since the Pearce and the Mclnnis and
Marginson reports evidences the frantic pace of change to which
law schools and universities must continue to adjust. | deliberately
use the word “adjust” because few law schools, if any, have had the
time or resources to be proactive, to plan for change in an orderly,
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coherent and strategic way. Perhaps in a world where the theory of
chaos prevails, such strategic planning and visions must remain but
illusions and dreams. At the same time, disciplinary reviews, such
as the Pearce Report and the Mclnnis and Marginson post-Pearce
evaluation are important, even indispensable, if legal education is
to continue to advance and remain of a high quality. This review
aims to summarise the major findings of Mclnnis and Marginson
and to chronicle a few of the more significant changes which have
occurred in the three years since its publication.

MAJOR FINDINGS

The Pearce Report was the most comprehensive and significant
investigation undertaken of Australian legal education. Although
aspects of the Report were severely criticised by many legal
academics,® most commentators would agree with Weisbrot’s
conclusion that “it is nevertheless true that the Pearce Report is the
first important review, and comprehensive compilation of data on,
Auwstralian legal education, and will be the point of departure for all
debate on legal education for some time.?

Seven years after the release of the Pearce Report, Mclnnis and
Marginson® conducted a study which assessed its impact on
Awustralian legal education. The general finding was that the impact
of Pearce was considerable, although not greater than the
revolutionary changes directly attributed to Labor Government
reform of higher education.* The response to Pearce was most
profound in those schools where the Report identified major
weakneses.> Among the other Pearce Report achievements noted by
Mclnnis and Marginson were:

» recognition of the importance of the law library and discussion
about library standards;

» encouragement of small group teaching, although this was
undermined by high staff/student ratios;

 generation of critical reflection on course content and the role of
skills teaching.®

Mclnnis and Marginson also highlight areas in which the Pearce

Report was not successful:

* law schools continue to be underfunded and plagued by resource
difficulties;

+ its recommendation against a rapid expansion of law schools
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was ignored;

« the increase in research activity owes more to the establishment
of the Australian Research Council system than to the Pearce
Report;

« the report failed to grasp the importance of diversity amongst
law schools.” Mclnnis and Marginson conclude that on balance,
the impact of Pearce was positive and that such discipline based
reviews:

have a useful role to play in improving the work of individual schools,
particularly in raising awareness about teaching, curriculum and
scholarship, and in building a culture of reflection and self evaluation.
Discipline reviews are less successful in securing external
accountability although they are an important source of information
about which to make judgments. ...The goal of discipline reviews is to
improve the whole “map” of the discipline, not to sort out a pecking
order. It is essential that such reviews are pursued cooperatively.®

EXPLORING SOME POINTS ON THE LEGAL EDUCATION
MAP: SOME CHALLENGES OF THE 1990S

Mclnnis and Marginson note that one of the major benefits of a
disciplinary review is that it “maps” the discipline across the
University system. Such has been the rate of change in the
Australian tertiary sector, that the legal education map charted by
Pearce, and extended by Mclnnis and Marginson, is no longer
accurate in a number of respects. The remainder of this review
article thus examines some of these forces of change in order to
place the Pearce and Mclnnis and Marginson Reports in context
and focus on issues presently facing those involved with Australian
legal education.

THE NUMBER OF LAW STUDENTS AND SCHOOLS

Mclnnis and Marginson conclude that the overall the growth of
law student numbers was significantly higher than that experienced
by other discipline areas. Between 1988 and 1992 law student
numbers went up 60.7 per cent compared to 50.4 per cent in
business, 49.3 per cent in health and 33.9 per cent in all fields.’
Mclnnis and Marginson predicted that unless the government puts
the brakes on, the number of law schools and students is likely to
continue to expand.' This has in fact been the case.

One view of this expansion is that it is all out of proportion to
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the likely demand for lawyers. Also, the need for the LLB degree to
prepare students for the practice of law and the course content
required as part of one’s LLB degree creates a tension between the
need to satisfy professional requirements and the desire for a
broader, multi-purpose legal education. However, another view is
that law is an excellent generalist degree “able to be exchanged
across a wide range of jobs and careers”.' Australian legal
education thus increasingly reflects multiple visions: a good
general education, training for government, business, politics, and
so on. A law degree is able to be combined with almost any other
discipline, and for a variety of purposes, only one of which
involves the formal practice of law. Analyses based on the number
of law students versus the number of practicing lawyers and
consequent calls to reduce the number of law schools miss the
point. In a real sense, the law degree of the 1990s is seen by
students as offering a good general education which will be useful
no matter what career path one happens to take.

While undergraduate law student numbers grew significantly
over the last decade, the greatest growth rate of law students has
been at post-graduate levels. By 1992 there were 1,279 Masters
students compared to only 708 in 1988 (81 per cent increase).'?
Over the same period, the number of doctoral students in law went
from 68 to 155 (128 per cent increase).”* Mclnnis and Marginson
conclude that most of the postgraduate legal education would be
offered by the older law schools, the newer ones choosing to focus
first on getting their LLBs well established.* In the last three years,
however, many newer law schools have acted to establish both
research centres and post-graduate programs which are based
around staff expertise. Examples are the University of Canberra
(corporate law), the University of the Northern Territory (Asian
and Comparative Law) and Griffith University (Ethics).

Questions of Access and Equity

Mclnnis and Marginson point out that the Pearce Report had
little impact on making law schools more accessible to groups
traditionally under represented among the educated elite.”®
Notwithstanding the fact that most law schools have changed entry
profiles to admit a wider diversity of students, there is “no available
evidence to indicated an associated change in the socio-economic
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background of students.”*® There is also the problem of access to
legal education by underprivileged Australians, especially
Aborigines,'” migrants and lower socio-economic groups.
Traditionally, law has attracted mainly students from the middle-
upper class. This situation persists despite attempts by the Whitlam
Labor government in 1974 to abolish tertiary fees and institute a
student allowance scheme, a policy aimed at increasing working
class participation in tertiary education.’® Despite these politics,
access by the lower socio-economic groups has not improved.®
Indeed, the introduction of the Higher Education Contribution
Scheme under which students pay fees, recent government
decisions to charge LLB law students the highest rate, and
government encouragement of universities to charge fees for post-
graduate courses, including Legal Practice workshops, has
exacerbated access concerns. A reexamination is required of these
policies which have tended to perpetuate existing inequalities.

One area in which access to minority groups has been increased
is the percentage of women studying law. Weisbrot reports that:

Women comprised only 11.4 per cent of Australian university law
students in 1960, 22.1 per cent in 1974, 29.1 per cent in 1977, 33.3 per
cent in 1980, and 41 per cent in 1984. This latter figure was precisely
the same as for women in university studies generally, and was higher
than most other professional faculties ... The figure in 1989 rose to 46.7
per cent, and the 1990s should see the first 50-50 division.?
Notwithstanding the greater participation rates of women in
legal education, there appears to be a long way to go. The gains
made by women in the legal profession, though significant, have
not been quite as spectacular. Nor has the higher proportion of
women in the legal profession altered the class composition of the
profession. Indeed, women lawyers tend, even more than men, to
come from families with high socio-economic status. They also
tend, much more than men, to abandon the practice of law within
their first five years of practice.”

CHANGING CONCEPTS ABOUT THE TEACHING OF
LAW

Mclnnis and Marginson note that the Pearce report identified
the following trends in legal education curriculum and teaching:

the growth of the combined degree; the introduction of elective
subjects; the use of small group teaching; attempts to introduce skills
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training; the provision of coursework higher degrees; and specialised
focus in teaching and research.?

In the years since Mclnnis and Marginson, various
Commonwealth initiatives®® have further encouraged Australian
law schools to improve their teaching performance.? Led by the
seminal work of legal educators such as Twining®® and Birks® in
the UK, Gold* in Canada, and Goldring,”® Le Brun®® and
Johnstone® legal education has continued to develop. Such
scholarship and research has also played a vital role in applying to
legal education the vast body of literature on education covering
such areas as: learning objectives, assessment, teaching strategies,®
learning styles, skills teaching,® the use of technology in
teaching,® evaluation and more.*® The emphasis on teaching
improvement has been further institutionalised through the efforts
of such bodies as the Centre for Legal Education in New South
Wales, the Committee of Australian Law Deans, the Australasian
Law Teachers Association, Law Teaching Workshops, the Law
Foundations in the various States, the development of a law
clearing house, Uniserve-LAW, Government sponsored grants for
teaching innovations, and so on. Other reforms which have
endeavoured to improve university teaching are: the introduction of
special teaching courses for university lecturers,® initiation of
teaching excellence awards, establishment of specialised centres
focusing on teaching excellence,® and promotion criteria and paths
which recognise excellence in teaching.

While much has been accomplished, the significant cuts to
Australian tertiary education, the placing of law in the highest
HECS band and the continuing failure to recognise the true costs of
legal education constitute threats which could see a return to large
classes, declining number of electives, fewer tutorials, assessment
by examination only and the adoption of a predominantly “chalk-
and talk teaching methodology. Such a regression would also
threaten the diversity of legal education, a strength in the Australian
system which was endorsed by Pearce as well as Mclnnis and
Marginson.*’

Clearly, there is much more which must be done to improve the
quality of teaching. For example, despite the growing number of
post-graduate students enrolled in law, comparatively little has
been written on that level of education. Education issues specific to
pre-admission legal education and continuing legal education have
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likewise largely been ignored. Issues of staff development and the
proper role of performance appraisal®® are other concerns, as is the
continuing under-funding of legal education which is based upon a
model of large lectures and standard tutorials.>® Another problem is
how to bridge the gulf between legal theory and practice; and a
determination of the proper role of skills teaching in the
undergraduate law program.*

Yet another challenge is to get educational institutions to work
together to improve the quality of legal education. Institutional
cooperation is required at all educational levels primary, secondary,
tertiary and continuing education to account for and reflect the
reality that education is a lifelong process. Universities should be
able to build upon and in turn help support the work of. secondary
and primary schools in educating Australian citizens to live in the
global village of the Twenty-First Century. Legal educators at pre
and post admission levels need to cooperate with law schools in
building upon the skills and curriculum content of undergraduate
legal education.* Finally, legal firms and the profession should
offer continuing legal education which provides the life-long
learning and re-learning necessary for a rapidly changing and
increasingly global reality.

RESOURCES FOR TEACHING

Mclnnis and Marginson point out that the Pearce report “placed
a major emphasis on the question of resources”.*> This was in
recognition that funding “was likely to be a major component of
any strategy to secure significant improvements in teaching,
research and professional preparation”.* As Goldring notes,
“modern legal education, if it is to be better than what we had in the
past, requires computers, different teaching methods, clinical
programs and so on”.** Unfortunately, in the years since Pearce
and Mclnnis and Marginson, in Australia and elsewhere, economic
rationalism has resulted in minimalist government policies which
have left law schools struggling to maintain, less more improve,
existing educational standards.*® Funding formulas for law continue
to be based on this 19th century view of legal education.

At the very time when law teaching has demanded dramatically
increased resources, Commonwealth assistance to Universities has
shown a dramatic decline. The Australian government’s strategy

Published by ePublications@bond, 1997



Legal Education Review, Vol. 8 [1997], Iss. 2, Art. 5

has instead been to encourage universities to look to their own
devices with the result that non-federal university income in some
universities represents a significant portion of the university’s total
budget.®® In many cases, these extra monies are generated from
overseas students. Unfortunately, jurisdictional restraints and
diverse legal systems mean that Australian law schools have
attracted comparatively few of such students.

While inadequate resources is a problem shared by law schools
in most countries, the interesting issue is what Australian legal
educators are doing about this crisis. One response is to have a
united front to highlight the problem. The Committee of Australian
Law Deans has outlined the minimum desirable standard of funding
and facilities to be provided to Australian law schools. This
standard, which has won the endorsement of the Law Council of
Australia include the following:

« an overall staff/student ratio no higher than 1:15;

» the provision of funds to provide proper remuneration and
incentives sufficient to attract and retain qualified academic
staff;

« a recognition that a clinical and skills component in legal
education necessitates a staff/student ratio no higher than 1:8;

« the provision of an adequate building and infrastructure to
permit a full range of education activities such as meeting
clinical programming and small group teaching;

» the provision of both adequate support equipment including
computer access for both teaching and information retrieval, as
well as adequate support staff.

The above goals, laudable as they are, will amount to no more
than a wish-list without some type of infra-structure to back them
up. In at least two respects, some small movement has occurred in
this direction. First is the adoption of Australasian Universities Law
Library Standards. To this end the Committee of Australian Law
Deans (CALD) has approved a position statement which elaborates
the need for law library standards.*” These standards*® are based
upon best practice in North America, especially Canada and
reaffirms the special importance of the law library.

Another important aspect about libraries is the rapid growth of
information technology. It is important that universities develop
information strategies covering both traditional and electronic
based systems. It is also increasingly difficult if not impossible for
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universities to develop a comprehensive collection on every
subject. There is a need for specialisation and the development of
coherent strategies by which material can be made available
beyond institutional boundaries. Libraries will have to work out
ways to collaborate with each other and providing services not only
to immediate patrons but also for those accessing the library from a
distance. Given the knowledge explosion and the emphasis on
individual learning and research, the learner support role of the
library will take on an even greater importance.” Finally, given
Australia’s increasing role in international and regional
developments and the trend toward interdisciplinary research, law
libraries and collections have a long way to go before they come
close to matching international best practice as compared to the
libraries in the best Canadian and US law schools.>

As to resources generally, the government is likely to continue
providing financial support for Australian law schools for some
time yet; but the level of funding is likely to deteriorate as general
economic and social problems increase. The Centre for Legal
Education has developed its own framework for analysis for the
resource implications of quality legal education and this has helped
law schools argue their case for increased funding.® Nevertheless,
it is unlikely that university administrations will provide adequate
resources to the law schools. As Goldring reminds us,

[T]here will be increased shortages of virtually all the resources which

modern, effective law schools will need. Economically “dry”

governments will not increase resources for legal education. 2

Australian law schools will have to develop strategies for
additional funding. Extra funding will be required for purposes like
staffing and salaries; procurement of faculty infrastructure;
research; and curriculum development. The future survival of high
quality law teaching and research will depend heavily on the
resourcefulness of the law schools themselves.*

One important source of funding for many law schools is the
provision of legal education to full-fee paying overseas students,
especially post-graduates. Presently the number of overseas
students studying law at Australian universities remains small,>*
and as a percentage of all international students studying in
Australia the number is decreasing.® Nevertheless, the full
potential overseas students offer to Australian law schools has not
been fully explored® and it has been estimated that demand for

Published by ePublications@bond, 1997



Legal Education Review, Vol. 8 [1997], Iss. 2, Art. 5

legal education will remain high for some time given the shortage

of law faculties in the Asian region.”” Another important

development is the University Mobility in Asia and the Pacific

(UMAP) program which involves over 600 university exchange

agreements. Inter-institutional developments such as the Asia

Pacific Economic Law Forum®® and institutional developments

such as the establishment of an Asian Law Centre at the University

of Melbourne and the Centre at the University of the Northern

Territory are also notable. A number of law schools have also

offered short-course programs to overseas markets. For example,

the University of Wollongong in 1994 offered two 10-week courses
in Marine and Maritime Law to qualified lawyers working at senior
levels in different areas of Indonesian Government.>® The students
included judges and lawyers from the Indonesian police, armed
services, Justice Department and other government agencies. There
are, however, a number of constraints to the realisation of the full
benefits overseas students will bring to Australian law schools.®

Among the most important constraints are:

» The undergraduate market is limited mainly to common law
oriented jurisdictions, such as Malaysia and Singapore, and (to a
limited extent) the Pacific Island countries. Moreover, many
developing countries are beginning to build their own
educational infra-structures and provide legal education in their
own countries rather than have some of their brightest people
and precious currency go out of the country.

» The refusal by some of these jurisdictions (especially Malaysia
and Singapore) to recognise the law degrees of most Australian
law schools for professional admission purposes.

» The content of the LLB syllabus is basically Australian and does
not meet the needs, requirements and expectations of overseas
students. Australian law is less influential in the region than US
and UK law; and UK law degrees are more likely to be accepted
for admission purposes.

» Australia is facing increasing competition from Europe, United
States, New Zealand and Canada who are also keen to export
education.

* The requirement that students who undertake courses in law
have a high standard of English as well as discipline-specific
vocabulary.

» Resource constraints facing Australian law schools prevent the
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development of innovative programs that reflect the special

needs and circumstances of foreign law students.

» Lack of knowledge about overseas markets and how to tap into
them.

Legal educators will need to direct more research effort at the
whole question of the impact of overseas law students on
Australian law, and the development of programs that will make
Australia competitive with the United Kingdom, Canada and the
United States. Whilst admitting the economic potential overseas
students may offer to Australian law schools, it is important to
stress that for legal educators the focus must first and foremost be
educational and one which builds on the cultural diversity and other
attributes which overseas students bring to the university —
benefits which also inure to the benefit of the wider community. As
to the future of overseas students in Australia, one would predict
that there will be a decline in undergraduate numbers in favour of
fee based post-graduate education and vocational education. Also,
markets are likely to shift away from countries such as Malaysia,
which aims to be a future exporter of education, and towards the
export of education to such countries as India, Vietnam and
Indonesia.®* There are also a number other potential funding
sources which have been adopted in varying degrees by most law
schools.®? These sources include: external research grants; charging
of tuition fees;*® consultancies; establishing service courses;
financial support from alumni associations, and private
foundations. Of these sources, fee-based postgraduate courses
appear to be the most common. However, as of 1998 Universities
will be able to offer additional (up to 25 per cent of quota) full fee
paying places to Australian students. This will likely benefit those
institutions which are most marketable, but there will be a fear that
such additional numbers may come at the expense of quality.

If notwithstanding the above measures, the resource situation
continues to deteriorate, law schools will be compelled to consider
a number of other alternatives to overcome their funding problems.
These include: (a) the sharing of teaching staff by law schools,
especially those in close proximity with one another; (b) restricting
postgraduate teaching to selected law schools; (c) specialisation in
certain subdisciplines, and (d) the sharing of library and other
infrastructure resources.

This emphasis on resources, found in the Pearce Report and
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echoed by Mclinnis and Marginson, is likely to remain a central,
though not exclusive preoccupation of law schools throughout the
1990s.

LAW TEACHING AS A CAREER

Reflecting the relative decline in law school resources, and
despite the Pearce recommendation of an ideal student staff ratio of
15 to 1, Mclnnis and Marginson found that the majority of
Auwustralian law schools have experienced an increased number of
students per academic staff since 1987. For example, between 1987
and 1992, the University of Adelaide Law School went from 16.6
to 21.8 students per staff; Australian National University from 22.9
to 26.3; and the University of NSW from 11.8 to 16.4.%*

To be successful quality programs must be integrated with
human resource policies. Ultimately, a law school is only as good
as the people who comprise its community of academics, support
staff and students. Law schools must attract the best and the
brightest of graduates. The vast majority of staff today will also
possess post-graduate qualifications, including a growing number
who hold a PhD. One major concern in regard to the underfunding
of legal education is that it will cease to attract quality staff. There
will be little incentive for further study if academic salaries are
permitted to lag seriously behind those of the legal profession and
judiciary.

Even when academic salaries are only slightly behind those of
the profession, the conditions of academic life have been attractive.
The opportunity to think, research, write and teach can be very
rewarding. Any diminution in these conditions of employment thus
have the capacity to act as a significant disincentive to those who
would seek to work in academia. It is the authors impression, and
that of many of my colleagues, that academic life is becoming
increasingly stressful. There would appear to be several causes for
this: growing number of students; shortage of resources; explosion
of knowledge; heavier teaching loads; tensions between teaching
and research, and a university environment which (in responses to
quality audits and other demands) requires a growing amount of
paperwork and other administrative duties. Similarly, notions of the
student as “customer” and university teachers as “suppliers of a
service” tend to undermine traditional teacher-student relationships.
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While universities must have a flexible and highly qualified
workforce, this will not be achieved if under-resourcing means staff
are overworked, morale is low and departments are not well
managed.

LEGAL RESEARCH

Mclinnis and Marginson report that the quantity of legal
research has risen since the Pearce Report in 1987.%° At the same
time, they found that in the years following Pearce, the overall
funding of such research had been reduced by 25.9 per cent.®®
While law schools have received a larger share of external funding
from the Australian Research Council,®” internal university grants
have in fact been cut back.®® Other conclusions which Mclnnis and
Marginson drew about research were:

» the Pearce Reports dualism “between research within law and
research from outside law” (doctrinal versus inter- disciplinary
research) is not as absolute as portrayed by Pearce. A “broader
epistemological framework might have enabled the mapping of
relations between law and other fields of knowledge,
contributing to the formation of new knowledge on the
disciplinary boundaries”.®®

* Most law schools had picked up on the Pearce Reports
recommendation for more research training for new academics.™

» Most law schools had followed the Pearce recommendation to
develop guidelines governing commercial research and
consultancy.”

In the area of research a continuing problem for law academics
is that granting bodies, governments and university administrations
have failed to appreciate the special nature of legal research.”
Instead such bodies have tried to force the realities of legal research
into a “scientific” mould and have coke up with the not surprising
conclusion that much of what the law academic does is not
“research. There is a serious misconception that legal research,
rather than discover new truths, merely reviews and synthesises the
past legal rules. Indeed, the whole culture of legal research is
markedly different from that which exists in regard to the pure
sciences.”

Of course dollar figures do not consider the equally important
matter of the quality of legal research — an area which merits
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investigation. Mclnnis and Marginson note that the Pearce Report
“did not conclusively define ‘quality’ in legal research”.”* At the
same time, they found that in two senses, there was an increase in
the quality of legal research. The first is one which sees quality as a
“managed formal processes which require formal evaluation.”’
Mclnnis and Marginson found that most law schools now regularly
report their research and have strategic research plans. Secondly,
the majority of law academics are now engaged in legal research
with the result that there is more of a research culture in Australian
law schools.” Since Mclnnis and Marginson, the quality review
rounds and pressures on law schools to attract competitive funding
have no doubt given even further emphasis to legal research.

Law schools are becoming increasingly dependent upon
external funding sources for a variety of activities that they might
wish to undertake. Foundations, law firms, business and other
potential sources are all going to take account of a given school’s
research productivity as one factor in deciding whether funding
should be given. Fourthly, as academic salaries fall further behind,
more and more academics are being forced to seek consultancy
work with government agencies, independent statutory authorities,
law reform commissions, and so on. The research profile of a
school as whole and its individual staff members is a factor that
will influence the awarding of such work. The establishment of
research centres in strategic areas is crucial to meet these
challenges.”” Increasingly research centres will be created which
transcend institutional and even national boundaries. For example,
on the inter-institution level, several Australian law schools have
joined formed a joint partnership which focuses on research in
environmental law. Internationally, Australian law schools are
already actively seeking research partnerships with counterparts in
other countries, especially in Asia.

Looking to the next few years, five features are likely to
dominate Australian legal research: (a) more emphasis will be on
group and, as far as possible, interdisciplinary and empirical
research; (b) there will be emphasis on linkages with industry; (c)
there will be a move away from general and uncoordinated research
to institutional specialisation and key research centres; (d) there
will be an increased emphasis on the provision of research training
and university-wide research infrastructure; and (e) law school
leaders will, more than ever before, need to demonstrate the
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managerial skills necessary to compete and account for the
expenditure of research funds. This will require every law school to
identify its research focus and direct its resources to achieving
excellence in those areas.’

TWO IMPORTANT |ISSUES NOT DEALT WITH BY
MCINNIS AND MARGINSON

Challenge of Technology

An issue which was virtually untouched by Pearce or Mclnnis
and Marginson is that of the impact of information technology on
the teaching and research mission of law schools. Information
technology has become an integral part of Australian culture. Given
the rate of change and data/information/ knowledge explosion, the
impact of developments in information technology on Australian
society and culture will likely be even more pronounced in the
years ahead. Students coming into universities will increasingly
have some background and experience in information technology. "
They will have the expectation that such technology will be an
integral part of what they learn and how they learn. Modern
technology also appears certain to extend greatly the walls of the
traditional classroom. Satellite technology already exists to enable
lectures to be transmitted around the world. The use of electronic
mail and the Internet also have the potential to revolutionise legal
teaching.

The choices regarding information technology impact upon
almost every aspect of education: staffing, budget, equipment,
curriculum  offerings, teaching methodologies, and staff
development. Each year educational institutions at all levels must
face the problem of how to come to grips with constantly changing
technology while at the same time confronting tight or decreasing
budgets and competing demands on curricula. To cope with these
pressures all institutions are developing some policy guidelines to
light their way. It also means that law academics, as teachers and
researchers, should contribute to public debate and policy
formation on information technology issues and that we should be
active in conducting research regarding the impact of technology
on our way of life. For example, there is a danger that by placing
undue emphasis on the use of technology in large group teaching
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will tend to promote more large group teaching. While technology
may enhance large group teaching, the greatest gains are to be
found in using technology to enhance teacher-student, student-
student, and teacher-teacher contact. The highest goal is to promote
greater student involvement and meaningful interaction; and
learning by doing, as opposed to mere electronic page turning.

Another important element of information technology policy is
the realisation that institutions cannot go it alone. Policies should
include ways to promote inter-institutional cooperation. This
cooperation is especially important in disciplines such as law which
traditionally have been under funded. No law school today can
ignore the revolution which is beginning to transform scholarly
communications and even the profession itself.®° For example, with
the advent of commercial and public CD ROMs and such huge
databases as Lexis-Nexis and Westlaw, it is possible for every staff
member to access from their desktop to a ten storey law library
which include access to primary materials, over 100 full text legal
journals, legal records, newspapers and a wide variety of key
secondary materials. The legal material on the Internet has also
greatly expanded. While law schools have had to invest
considerable sums in infrastructure, hardware and software, there
has also been the need to maintain an increasingly expensive
traditional paper-based system. This need to bridge both paper and
electronic based systems has further strained already insufficient
resources. One response has been for some Universities to
collaborate and pool resources, including software and hardware, as
well as to rationalise acquisitions so that certain universities
develop specialist collections which can then be shared with and
made accessible nationally. However, much more sharing and
inter-institutional cooperation is required.

Upon leaving University information technology will be an
integral part of the worlds in which our graduates will work. Legal
educators must be prepared and able to educate tomorrow’s lawyers
who will work in law offices which will operate in a dramatically
different environment than that which exists in the majority of
today’s organisations. Also sophisticated computer software and
artificial legal intelligence will threaten those in the legal
profession who depend upon performing routine tasks such as
much conveyancing. It is not that the knowledge acquired by the
lawyer will become devalued; only that the type of knowledge that

https://epublications.bond.edu.au/ler/vols/iss2/5



Clark: Australian legal education a decade after the Pearce Report

makes a lawyer valuable is changing. In the future, work that
focuses primarily on routine transactions will face stiff competition
from software programs that can do it faster, cheaper. As Paul
Saffo of the Institute of the Future points out: “There is a lot less
knowledge in knowledge work than we realise, and a lot of heavy
lifting computers can do. It will free up people to think, and also
cause a lot of pain. It’s already happening with lawyers.”®! Thus, in
the future there will be a premium, at all levels (undergraduate, pre
and post admission), on legal education which provides students
with higher order, critical thinking skills. All of this means that
educational institutions must enable students to use such
information technology fully; that we should explore how such
technology can enhance students’ learning.

Internationalisation and Regional Emphasis

Another challenge which received little or no attention in the
Pearce Report or in Mclnnis and Marginson is internationalisation.
The globalisation of business, internationalisation of trade and the
increasing prevalence of multi-cultural interdisciplinary teams are
beginning to redefine the nature of work. In the not too distant
future, legal teams working in different places, at different times
and from different cultures will become commonplace. As
business, people and data cross national borders and look to foreign
markets, Australian law firms have had to modify their practice to
accommodate such demands. Indeed, many Australian firms
themselves have established offices or linkages with counterparts in
other countries, especially in the Asian region. As the
internationalisation trend continues, Australian lawyers and
business people are going to have increasing contacts with their
counterparts in the Asian region than has been previously the
case.%? Barriers to legal practice are also likely to be reduced,
giving foreign lawyers access to and the right to compete in the
market for legal services. Most law graduates will be affected to
some extent by international aspects of law.®* Many law graduates
will become involved in international trade in some aspect of their
careers.* Australian law graduates will have to be less parochial
and more international in their legal outlook. Students will have to
be more aware of other legal systems and have a greater
understanding of international law (both public and private),
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comparative law and be more knowledgeable about and sensitive to
other cultures. Australian law and lawyers will need to be sensitive
to the cultures of the Asian countries. Law schools have the
responsibility in creating the foundation for these changes through
teaching and research. For example, new emphasis will need to be
placed on the teaching of commercial law related subjects in the
wider regional context and a focus on comparative law.®

Perhaps the time for asking why “internationalise” is past and
that the focus should be on the best strategies and plans to achieve
an international focus.?® In conducting such planning, it must be
realised that internationalisation is a multi-faceted process
involving curriculum reform; resource allocation; research;
linkages with other institutions; postgraduate education; executive
continuing education programs; scholarships; overseas exchanges
of students and staff; faculty development; and so on. Because the
impact of internationalisation is so wide-spread, there should be a
coherent, well thought out institutional strategy which accounts for
long term as well as short term needs and goals. Different
institutions, building on existing strengths and taking into account
their particular geographic, economic, political, cultural and
institutional ~ contexts  will meet the challenges of
internationalisation in different ways. While strategies should be
institution specific, there is much to be learned from the successes
and failures of programs elsewhere.

CONCLUSION

Australian law schools face many challenges, including, how to:
adjust to the problems of a increasing numbers of law students and
declining educational resources; pursue multiple and sometimes
conflicting purposes of legal education; cope with the forces of
internationalisation; keep up to date with the rapid changes brought
about by technology; find adequate resources for legal education;
ensure that the legal education offered is of a high quality; enhance
equity and access to legal education for all levels of society; adjust
legal education to meet the needs of a multi-cultural society; move
from large group teaching relying on lectures to small group
teaching founded on principles of adult learning; and provide sound
educational leadership for law schools in the midst of the
corporatisation of our universities. While the answers to these
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problems remain unclear, what is not in doubt is that if Australian
legal education is to improve, law schools must continue to
generate and share in a culture of critical self evaluation, review
and improvement. To this end, the Pearce Report and the Mclnnis
and Marginson follow-up have made an important contribution.

* PhD, JD(Hons), MEd Studies, MEd, BA(Hons), Professor of Law and Head of
School, University of Canberra. Some of the points expressed in this review
article were drawn from earlier publications by the author. These include:
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