MOOTING IN AN UNDERGRADUATE TAX PROGRAM

DUNCAN BENTLEY*

[Mooting is a common form of assessment in law schools. This paper examines the validity of using
mooting as a form of assessment in any undergraduate tax program. The first part of the paper examines
the skills required by tax professionals and whether mooting is a valid way to learn those skills. It also
examines the educational validity of mooting as a form of instruction in an undergraduate tax program.
The second part of the paper looks at the practical implementation of a mooting program. Mooting can
be used as part of a skills program or can equally easily be adapted for use as a stand alone form of
assessment. It can be formal or informal. One model of a mooting program is examined in the light of the
underlying theory, from the writing of the moot problem through to assessment and feedback. The paper
concludes by looking at the resource implications of a mooting program for tax students and problems
that may arise.]

INTRODUCTION

moot: “students’ discussion of hypothetical case for practice” (The Concise Oxford Dictionary)

The non-law schools have long recognised the importance of the legal element in their programs and
some of the most reputable commercial legal scholars are found in the law discipline within those schools.
There is also an increasing number of non-law students in commercial law subjects within law schools. One
of the main subjects attracting students from a variety of disciplines is taxation. For various reasons, but
probably at least in part because of its association with traditional law school subjects for lawyers, mooting
is seldom used in the teaching of taxation. This paper examines whether mooting can be used usefully in an
undergraduate taxation law program that includes, or is made up of, non-law students.

The first part of the paper reviews the skills that have been identified as being important to tax
professionals, whether lawyers or non-lawyers. It looks at the development of those skills in the context of a
mooting program and concludes that mooting is a valid method for developing many of the skills required
of a tax professional, in whatever discipline the instruction takes place. The second part of the paper
provides a detailed model of how a moot can be used as part of an undergraduate tax course in the light of
the underlying theory. The paper concludes with a review of possible resource implications of
implementing a mooting program and consideration of two particular problems that need to be dealt with.

PART |: WHY MOOTING?

Background

Mooting has long been the preserve of law schools and it is not generally found in tax and commercial
law courses. Does this mean that mooting is a skill not required by business and tax professionals,
particularly the vast majority who do not intend to practise law? Not necessarily Tax professionals are
required to research, evaluate and analyse the law and administrative regulations. They are then required to
express their views on the application of the law and administrative regulations, both in written and oral
form, to clients and the relevant administrative and regulatory authorities. Accordingly, it is worth exploring
whether mooting is a valid educational means of acquiring required skills and whether those skills are
relevant to students of non-law disciplines. The journey starts in the legal literature, as in recent years
considerable interest in this area by the legal profession has provided some useful insights.



The Pearce Report into Australian Law Schools stated that: “[t]raditionally law schools have offered
mooting programs which serve to develop a student’s oral ability and make some gesture towards forensic
training”.! The Report felt that the teaching of such skills was important, for “skills are of a high order and
can be studied in some depth with insights being drawn from other areas of social sciences and the
humanities”.? This view reflected that of the American Bar Association (ABA). In a 1980 ABA Report into
law schools and professional education, a study by Zemans and Rosenblum was quoted with approval, in
which a sample of Chicago attorneys identified those skills and areas of knowledge that they considered to
be important to the practice of law.® The top four of these were: fact gathering; a capacity to marshal facts
and order them so that concepts can be applied; instilling others’ confidence in you; and effective oral
expression. As was pointed out in the report, these skills “involve intellectual or interpersonal skills that are
not peculiar to the legal profession”.* In a review of the types of skills considered important by specialty
area, it was found that tax lawyers, not surprisingly gave “high evaluations to analytic and business skills”.

The ABA published the MacCrate report in July 1992.5 The focus of the report was on the education of
lawyers. As part of this focus the report produced a statement of fundamental lawyering skills and
professional values. There is little new in this statement, but it is the clear articulation of the skills and
values fundamental to most good law professionals that is useful, particularly for educators. It will be
shown below that a number of the skills identified, namely: problem solving; legal analysis and reasoning;
legal research; communication; and, to a limited extent, organisation and management of legal work, are
both relevant to tax professionals and can be developed to some degree through a mooting program.

It is important to note that the skills identified as essential to good lawyering are not exclusive to the
legal profession. The skills are often defined in different terms in other disciplines, but the content is
essentially similar. For example: problem solving; legal analysis and reasoning; and legal research, have
their equivalents expressed in the more comprehensive problem solving models of some other disciplines.
The classical model of problem solving taught in most standard business textbooks would incorporate
analysis, reasoning and research into the problem solving process. There are variations on a “rational, four-
step sequence: (1) identifying the problem, (2) generating alternative solutions, (3) evaluating and selecting
a solution, and (4) implementing and evaluating the solution”” Similar models are used by medical students,
as described by Charles Engel of the London School of Hygiene and Tropical Medicine in his outline of a
problem-based learning curriculum for first year medical students.®

Some contemporary models of the decision-making process eschew a structured model of problem
solving.® But as Kreitner and Kinicki conclude after discussing contemporary theories of decision-making,
in what is a fairly standard text on organisational behaviour.®

Still, it is important to train managers in how to most effectively perform each stage of problem solving
... Further, since decision-making processes are activated by different organizational stimuli, it would be
helpful for managers to know when a particular process is most effective. Organizations need to identify the
decision-making processes they use on a regular basis. Managers can then be trained to use processes that
are most effective for a particular situation.

A common theme coming out of the various disciplinary models, is that practitioners need training in
how to develop the basic skills needed in their profession. This was reflected in the White Paper produced
by an Institute of Chartered Accountants in Australia task force, that looked into the challenges faced by the
profession into the 21st century. Among the skills that the White Paper identified as important for any
chartered accountant to possess are:!*

» sound technical accounting skills that would include an in-depth knowledge of one or more specialist
accounting areas (one of these being tax in the context of this paper);

« excellent communication skills, enabling the accountant to listen effectively, present, discuss and defend
views, write clear reports and communicate with clients from different cultures; and

« the intellectual ability to identify and solve problems and to handle ethical dilemmas.

One of the challenges facing teachers of prospective tax professionals is the inter-disciplinary nature of
the subject. The list of skills that are important to the practice of any profession may be similar, but the
exercise of those skills is generally slightly different.’? For example, the business decision- making process
is at least contextually different from the legal decision-making process. However, tax professionals need a
mix of legal and commercial skills. The tax barrister may use skills in a more legally oriented fashion than a



tax accountant, but the interpretation and application of the tax law is fundamental to the practice of either.

Recognising the dilemma, John Prebble,*® in proposing a comprehensive conceptual framework of tax
knowledge for any program of international tax education, said that the skills relevant to a tax professional
should be learnt in conjunction with the teaching of that tax knowledge.'* This suggests that it is important
that tax teachers in any discipline appreciate the particular skill requirements of the tax specialism. A 1994
report into Australian law schools after the Pearce Report found that law schools have indeed focussed on
the development of their skills training programs in recent years.® To what extent tax subjects have
participated in this development of skills training programs is uncertain. It is clear that research is needed,
to determine more precisely than does this paper, what are the particular skill requirements of tax
professionals. The results will facilitate the tailoring of existing skills programs and the development of new
programs to cater for the specific requirements identified.

However, it is already evident that particular research, problem solving and communication skills are
required by tax professionals, whatever their discipline, and that tax teachers should be developing those
skills as part of any tax teaching program.'® The next step is to determine in what ways these skills can be
learnt.

Skill Development

Teaching someone a skill ... requires developing the learner’s capacity to respond to the unexpected, to
understand what he or she is doing and why, to be intelligent and reflective in the exercise of his or her
skill. Such teaching therefore involves the giving of reasons ..."

All the lists of skills outlined in the previous section require critical thinking. Critical thinking can be
defined as “the mental ability to deal reasonably and reflectively with questions about what to believe or
do™.®8 It is identified by Prebble as one of the fundamental skills needed by a tax professional.’® Yet
research has shown that critical thinking is not necessarily learnt through the traditional educational process.

Recent work by social and cognitive psychologists has found that adults use many flawed inferential
strategies. These flawed inferential strategies would affect the ability to infer generalizations, to make
predictions, and to evaluate, indicate reasons, and give explanations and definitions.?°

Accordingly, it is vital that tax teachers adopt appropriate methodologies to enable students to learn the
required skills. It is not sufficient to assume that students will simply “pick up” the skills. An added
advantage of adopting different methodologies aimed at training a variety of skills is that it is both more
effective and seen to be more effective by students.?* This is not surprising, given that: in their teaching
model on how to improve thinking, based on Piaget’s ideas, Joyce and Weil show how special learning
environments need to be created for different kinds of knowledge and how the teacher must be flexible and
responsive to encourage self-discovery learning.?

The MacCrate Report is more specific and states that effective teaching of the skills and values analysed
in its Statement of Fundamental Lawyering Skills and Professional Values would usually involve three
components:2
« Development of concepts and theories underlying the skills and values being taught;

« Opportunity for students to perform lawyering tasks with appropriate feedback;
 Reflective evaluation of the students’ performance by a qualified assessor.

In summary, so far, we have seen that tax professionals require skills training and that skills training is
more likely to be successful if the training medium specifically focuses on developing the required skill.
This means that a variety of methodologies will, of necessity, be included in any teaching program, in order
to develop a variety of skills in the students. The question then relevant here is, is mooting a valid method
for developing the skills required of a tax professional? The answer to this is determined in the context of an
examination of the possible components of a mooting program.

Mooting and Skills Development

Although there has been significant debate as to the value of setting instructional objectives, most
teachers accept that they do help improve the quality of education.?* Ramsden suggests that the process of
setting aims (broad goals) and objectives (specific subject matter and learning outcomes) has a twofold



purpose. Firstly, it enables teachers to think critically about student progress and how to connect it with

what they teach. Secondly, it enables students to know what they have to learn to succeed.?® The challenge

in designing a substantive course that includes a mooting skills component is to mesh the different
objectives.

A substantive tax course usually has objectives and learning outcomes relating to the substantive
content. These objectives tend to focus on the knowledge or concepts that a student should understand, how
the student obtains that understanding and how the student demonstrates that understanding.?® For example,
a student might have to understand the concepts of capital and income and obtain that understanding
through lectures and as a result of reading and analysing the relevant cases. The student might have to
demonstrate that understanding during a discussion of a tutorial problem (the learning outcome).

The mooting component of a tax course has its own objectives and learning outcomes relating to the
skills it is comprised of. The objectives and learning outcomes identify the skills that a student should
acquire, how those skills are acquired and how the student should demonstrate those skills. The advantage
of an integrated skills program is that the substantive and skills components can feed off each other while
achieving their own objectives and learning outcomes. For example, a moot topic could focus on the
difference between capital and income. Students acquire the substantive tax knowledge through lectures and
through preparation for the moot. They acquire the mooting skills using the substantive subject matter. They
then demonstrate the learning outcomes for both the substantive subject matter and the mooting component
through their performance in each element of the moot.

Mackie puts forward a useful eight point plan that helps in matching the objectives of the skills
component with the substantive subject objectives of a course.?’ It could be seen as an expanded version of
the three components identified in the MacCrate Report, above. The process helps teachers to identify the
particular objectives and learning outcomes of the mooting program itself and enables its effective
integration into the substantive tax course. A failure to match the skills training with the objectives and
learning outcomes of the substantive tax course is likely to create a tension between the skills training
component and the rest of the course content. Mackie’s eight point plan is now applied specifically to a
mooting program within a tax course to see how effective integration can take place.?

1.  Establish learning objectives.?® As stated above, it is important at the outset to determine precisely
what is to be learnt within the mooting program so that it can fit within the objectives of the
substantive tax course.® This step encompasses the identification of the skills to be learnt and would
include several of those skills identified above. Adapting the Statement of Fundamental Lawyering
Skills and Professional Values of the MacCrate Report to a general tax context, some of the skills
might be: problem solving, analysis and reasoning (covering both the legal and commercial aspects in
the tax context); research; communication; dispute resolution procedures; aspects of work
organisation and management; recognition and resolution of ethical dilemmas; and identification and
application of professional values. The skills enumerated and the depth to which they can be explored
depends very much upon the individual course and time and resource restraints. However, a mooting
program could assist with the development of some or all of these skills. In addition to helping to
achieve the substantive tax objectives relating to the particular subject matter chosen for the moot, the
mooting program can also be particularly useful in helping to achieve substantive course objectives
requiring an understanding of the tax administration process, more specifically relating to tax
objections, appeals and the dispute resolution process. As already discussed, the mooting program
then becomes an integral part of the course, through which much substantive technical knowledge can
be learnt, instead of just being a skill, with its own independent objectives, added onto an existing
course.

2. ldentify the criteria for skilled performance. Just as it is vital to determine the overall objectives of
any teaching program, so it is equally important to identify precisely the learning outcomes: what is
expected of students. This is essential in determining how a program will be run, so that each element
expected of a skilled performer is actually covered in the program. The students will generally
concentrate their learning activities in attempting to meet those expectations.3! It also provides the
opportunity for student ownership of the program, as students, in clarifying their understanding of
what is expected, can be given a sense of negotiating the detail of the assessment criteria. Student



involvement in this way has been shown to increase students’ “motivation and engagement”.®> A
simple identification of skilled performance criteria can be seen in the “Moot Marking Guide” shown
at Appendix A. This guide is useful in that it provides a simple list of the required performance
criteria, while showing students that it is precisely those criteria on which they will be marked.
Experience suggests that students can become confused if they are given the assessment criteria and
those criteria do not match exactly the criteria setting out the nature of a skilled performance. The
confusion often rests in the interpretation, but identical lists of criteria are generally helpful in
avoiding such problems.

Model effective performance. Practical examples tend to attract the attention of students more than
theoretical discussion. Even more attention grabbing would be a video, modelling what this paper is
trying to describe by showing a mooting program in action. That is no accident. Research has clearly
demonstrated the importance of modelling a skill for enhanced learning.® Accordingly, any mooting
program should include modelling in some form. It can be either positive modelling, demonstrating
how a moot and associated skills should be carried out, or negative modelling to exemplify behaviours
to be avoided.

In most disciplines the moot will be part of an incremental skills program. In some
schools/faculties the skills programs are advanced and each step in the program is measured and
identifiable.3* In others, skills are seen as important and are included in the program, but are less
clearly identified. In almost all programs in whatever discipline, by the time students enrol in a tax
course, they will have acquired some basic skills from earlier courses. It is the extra element of the
skills to be learnt in a tax program that will need specific modelling. Usually, this can be achieved
within the teaching of the substantive elements of the course. For example, for commerce students
who have no prior knowledge of legal library resources, it may involve a project early on in the course
requiring use of the legal resources in the library to produce answers to questions on the substantive
tax law. The project may be preceded by a brief segment in a tutorial, or in a special short class given
by the librarian, that demonstrates the procedures to be followed in extracting relevant information
from legal resource materials. There is the potential for each of the skills forming part of the mooting
program to be modelled in this way. Use can be made of mooting videos,®® mooting manuals,
marking guides,®” examples of summary arguments, and other resources to lighten the load of the
instructors.

Provide opportunities to practise. Motivating students to learn is best achieved by their active
engagement in the learning process.3® This is particularly so in the skills area. For many, resources are
a problem. Mooting can be practised by the students with their mooting partners, if there are videos
against which they can assess their achievement of the various competencies. Tutorials can be used for
mooting practice. Not only does this add to the variety of teaching methods, but it gives the
opportunity for students to practice important skills in the context of substantive knowledge. The
slightly less formal tutorial setting can also reflect the more common real life contexts for the use of
skills used in mooting: for example, communication of arguments to clients; fellow professionals; or
the Australian Taxation Office.

Provide feedback. Feedback on performance is an essential part of the learning process.®® This is
discussed in greater detail below.

Support progress towards the model. Support would be demonstrated through the evaluation and
feedback process at each stage. An incremental practice program allows instructors to focus assistance
on areas of weakness and to reinforce areas of strength.

Consolidation. Practice is the best means of consolidation. This is not always possible to any great
extent within a single subject offering of a mooting program.

Repeat the earlier steps under different/more difficult conditions. Mooting generally takes place
in a more formal court room setting; or can be adapted to represent proceedings before the
Administrative Appeals Tribunal (AAT). Generally this form of simulation represents the final stage
of the mooting program. The formality of the setting and the finality of the assessment make this a
more difficult exercise of the skills than in practice sessions in moot groups or in tutorials.
Accordingly, it provides students with the opportunity to demonstrate their mastery of the skills at the



end of this segment of the skills program.

Mackie’s eight point plan is useful in matching the objectives and learning outcomes of a substantive
course with those for a skills program. Mooting within a tax program can clearly fit within the parameters
of the plan. Time and resources will clearly limit the extent to which steps 4, 6 and 7 can be implemented,
but a valid program can be constructed even within such constraints. Further comments on resource
limitations are set out below. However, using this approach it is possible to conclude that mooting can be a
valid method for developing the skills required of a tax professional, within a substantive tax course. It
follows then that if the skills required by a tax professional can be developed using a mooting program, then
mooting should be considered for integration into any substantive tax course, in whatever discipline the
instruction takes place.

PART [I: A MOOTING MODEL

The above analysis has shown that a mooting program can be used as a vehicle for the teaching of a
wide range of skills, from basic library research skills to advanced advocacy. As the purpose of this paper is
to set out how moots can be used in teaching undergraduate tax programs, this will be the main focus. It
should be noted that the focus is from one particular perspective and readers will need to adapt what is only
one model to suit their own circumstances and resources. However, the paper will have succeeded in its aim
if it inspires anyone to use moots in their program for the first time, or acts as a stimulus for new ideas for
readers with existing programs.

The model used in this paper is taken from the Bond University integrated skills program.*® There the
skills program has developed using a process that flows easily from Mackie’s eight point plan: explanation,
demonstration, application and actual practice, reflection and review, and repetition.** The program is
designed to try and ensure that there is a meshing of the learning objectives and outcomes of the skills
modules and of the substantive subjects into which the skills modules are placed.*?

The Bond program comprises a range of skills, including mooting, that are incorporated into substantive
subjects across the degree program. The program is incremental in that it aims to ensure development of
skills by students over the course of their degree. This means that from their first law subject right through
to the end of their degree, law students will have to complete a skills component in a number of subjects
that forms part of the skills program. As they progress through their degree their level of competency in
each skill will develop. During a degree a student will normally complete at least four moots. As it happens,
the tax moot is their final moot in the skills program.

It should also be noted that business and law students are taught tax together at Bond. This means that
the moot has to be adapted for business students to take account of their lower level skills in mooting. This
is discussed in more detail below, but it illustrates the fact that the mooting model used in this paper is
flexible enough to be adapted for use in teaching students of different disciplines with different skill
levels.*®

The Extent of the Assessment

Depending upon the subject and skill objectives of a course and their interplay, the extent of the
assessment in a mooting program can vary tremendously and may even remain informal. However, given
the range of skills that can be brought into play, it is important that the eight point plan outlined above, or
some similar plan, is put into place to determine exactly what is to be achieved and how.

At one end of the spectrum the moot may form an integral part of an incremental skills program, as in
the Bond skills program outlined above. In such a program the fundamental lawyering skills* are taught as
part of a stepped program of skill development over the course of a student’s degree. The program has been
carefully integrated into the substantive law program so that in coming to any course, the instructor will
know the approximate level of skill development of students in the course and exactly which module of the
skills program is to be covered in that course. In a typical incremental skills program each module is
designed by a skills coordinator in conjunction with the course coordinator to ensure that: the objectives and
methods are appropriate; the instructors are able to teach the skills to be covered; and the skills are taught in
a way which will enhance, rather than detract from, the substantive content of the course. Teaching skills in



an environment where skills training is part of the culture of the faculty makes it very much easier.
However, this is not the position of most tax teachers.

The more common situation is for skills to be taught within an undergraduate degree program, but on a
more ad hoc basis, with a specific focus on the traditional undergraduate skills of research and writing. Tax
teachers are familiar with written assignments or projects containing problems to be solved. Any other skill
development is up to the coordinator of the course, with little, if any, faculty support. Students come into
the tax course at many different levels of skill development, which makes the use of skills as a form of
assessment more difficult. Tax teachers in this position have to work harder to include different skills in
their program. Generally in the context of severe time and resource constraints they have to develop a plan
for implementation of their own course skills program and integrate it into the substantive content of the
course. Although difficult, the results can be very worthwhile.

Another alternative, where there is little or no support and fewer resources to enable the integration of
skills into a tax program, or where there are already other skills carefully integrated as part of the program,
is to move to an informal approach. This may well be attractive for those who are unsure of their own
ability to teach certain skills. It is possible to integrate skills on a very informal level in tutorials, for
example. Instead of the debate that is a common technique for arousing interest in a tutorial, an informal
moot could be used instead. The skill training could remain at this level or progress to a more formal level
once instructors and students became familiar with the skill.

Acquiring skills in the first place can be difficult for teachers. A skills culture within a faculty makes it
much easier. For example, the success of the Bond skills program depends upon each faculty member being
trained to the appropriate level in the skill before they attempt to instruct in that skill. The training is given
by those who are expert in the skills and has worked most effectively where the skill and instruction in the
skill is modelled by the expert. The learner then co-teaches the skill with the expert before instructing on
their own The process followed is effectively that set out in Mackie’s eight point plan.* For the majority of
teachers who do not already possess the relevant skills, it is a question of self instruction using the
literature, videos and other available resources.* It is essential that skills instructors are themselves
competent in the skills they want their students to develop, otherwise there is a strong risk that it “creates a
situation of the blind leading the blind”.4

Setting a Moot Problem

The problem must be designed to meet the objectives of the course. This may entail the construction of a
substantial problem, which can be used to develop basic library and research skills, writing skills, analytical
skills and advocacy skills. However, tailoring a program that will enable students to learn all these skills is
complex and is beyond the scope of this paper. Accordingly the model put forward here will concentrate on
the moot itself.

For more informal moots run in tutorials, obviously the preparation and the process will be adjusted
accordingly The setting of the moot is also flexible. A moot set in the AAT is often more useful to students
than a courtroom setting. It is the forum with which tax professionals of all disciplines should be familiar,
as they will have the most contact with it in practice. The conduct of a case in the AAT is less formal and,
in the context of a tutorial program, can be part of a staged process. In conjunction with the development of
substantive knowledge, procedural knowledge can be gained through a tutorial program incorporating the
final negotiation of a tax audit, the conduct of a mediation, a preliminary conference of the AAT and finally
the hearing of a case before the AAT. In order to move away from traditional teaching methods and
incorporate new ideas into their teaching program, it is important for teachers to be prepared to adapt
methods and processes to suit the particular objectives of their courses. Too often, a method is rejected
outright, when with some modification it could be implemented to enhance the learning process in a
course.*®

As discussed above, skills development is most successful when it is grounded in the substantive content
of a course. Experience has shown that the best moot problems are in areas where there is a reasonable
amount of case law, preferably with competing views put forward by different courts or judges, or where
there is a controversial case from a lower court or the AAT on a point that has not yet been heard in a higher



court. These sorts of cases can be fruitful sources of moot problems, particularly if there are strong
dissenting judgments. Cases where obiter comments have been made by a judge and subsequently opposed
by the ATO in a Tax Ruling can also be useful. The problems can easily include policy arguments, as well
as strictly technical arguments.

The basic principles of tax provide numerous scenarios for students to gain a deep understanding of the
substantive concepts through a moot. It can also be interesting for the students to argue a case on appeal
before the appeal is heard. They can then compare their arguments with the reasoning of the judges when
the appeal judgments are handed down. Moot problems based upon sections of the legislation that have
little or no case law to support arguments made, generally give too little material for the students to work
with for a successful moot.

The key to setting a good moot problem is to try and ensure that the arguments are fairly evenly
balanced, or at least that there are several arguments that can be made on each side of the issue. Problems,
to be successful, need to be tied into the substantive content of the course. They can be used as a way to
cover an area in depth, where there is not room to do so either in lectures or tutorials.

The Preparation Process

The structure of the moot will determine much of the preparation process for the student. Moots are
usually argued by either one or two students on each side. Where there are two students there is more
cooperation required between the students. This is a better representation of how files are worked on in
legal or accounting practice and, as such, adds educational value to the exercise.

Where there is cooperation on moot submissions it is generally easier to provide valid assessment of an
individual’s contribution than it is in, say, a cooperative written assignment. This is because each student is
required to submit arguments and can be questioned thoroughly on those submissions to test the student’s
own understanding of the tax law. Accordingly, the moot offers real opportunities to learn the skills
required to work in a team, without prejudicing the instructor’s ability to assess the performance of the
individual student.”® The preparation period is where the skills of problem solving, legal analysis and
reasoning, legal research and organisation and management of the work in hand, are fully utilised.
Particularly for these skills, student cooperation can be a valuable tool for learning and improvement.>

It is important to provide a detailed set of instructions for the students with the moot problem, as
discussed above at point 2 of Mackie’s eight point plan. The instructions outline the criteria for skilled
performance together with all the administrative details for the running of the moots.

One of the advantages of a tax moot over a written assignment is that the students are questioned upon
their arguments. Accordingly, they need a real understanding of the tax law. They need to ascertain the
material facts in the problem, identify the legal issues, their relevance and importance, and find the relevant
cases. Further research has to be done to unearth any arguments on point raised by commentators, that may
be raised by opposing counsel or the bench. Students have to determine the arguments for and against their
case, be able to rebut the arguments for the other side and, because of time restraints, establish the priority
of their arguments. A strategy has to be developed for their presentation, as to which arguments to present
in which order. Students also need to rehearse their presentations in order to develop their oral
communication skills.

Submissions

As part of the moot process it is useful for students to submit a summary of argument the day before the
moot is heard and to provide opposing counsel with a summary of their argument and a list of the cases that
they intend to cite at least 48 hours prior to their moot. Two functions are served by this. Firstly it ensures
that counsel for both sides are aware of each others’ arguments and allows the judge legitimately to
question each side on the basis of the arguments raised by the other side. This gives students a taste of the
type of procedures they will have to follow in practice. Secondly, it ensures that students have to identify
their main arguments and how they will structure and prove them.

The weight of assessment given to the submissions can vary. They can be assessed independently from
the moot as a written form of assessment or, alternatively, can form part of the overall assessment of the



moot. Samples of a submission can be included in the moot instructions. This is part of the process of
modelling effective performance, discussed above at point 3 of Mackie’s eight point plan.

Assessment

Assessment is necessarily subjective as it involves human judgment. The instructor is evaluating student
learning: trying to determine what elements of the skills have been learned, what elements remain to be
learned and what elements need further development.5! Integral to this is also the development and
improvement of the instruction process.5?

Ramsden states that assessment is a combination of a measure of a student’s achievement of the
objectives of a course and a comparison with other students in the same course or at a similar level.>
Certainly it would seem self evident that both are needed to achieve a valid and reliable assessment of
mooting skills. Validity is found in the congruence between the learning objectives and the criteria for
skilled performance, as set out in points one and two of Mackie’s plan, above.>* Reliability is found in the
consistency of assessment across the range of students assessed.>® Once a form of assessment is valid and
reliable, the fact that it is inevitably subjective is no longer at issue.

A sample copy of one possible moot marking guide is attached at Appendix A.% By listing a number of
specific criteria in line with the objectives of the skills program, the guide provides the instructor with a tool
to help make a valid assessment of each student’s performance. It also facilitates a comparison with other
students. From the students’ perspective it represents an essential aspect of the clear articulation of the
purposes of the course and the assessment methods to be used. Whatever assessment criteria are used, they
should be made available to students at the earliest possible opportunity.’

In the Bond skills program, a copy of the moot marking guide is provided to students with the moot
instructions. This is followed up with formal instruction on mooting, which specifically highlights the
assessment criteria. So that students are familiar with what is meant by each of the criteria, they are also
required to read a chapter on “advocacy” which forms part of the Bond University Skills Manual and to
familiarise themselves with various in-house videos on learning to moot that model the skills as they are
assessed. There are commercial texts and videos which can be used for this purpose.®

A marking guide is a useful aid in the mooting process as it not only allows judges to note the
performance of each student as measured against a number of specific criteria, but also provides for
comments to enable the judge to explain why a particular mark was given, to expand upon strengths and
weaknesses and to note down any other relevant factors. This provides the material from which the
feedback can be given and on which the final assessment can be made. As noted, assessment includes a
comparative element and a detailed marking guide allows a more valid and reliable comparison.

Mooting is also an effective method for testing the competence of students in relation to the substantive
subject matter of the course. Dialogue between the judge and counsel provides the opportunity for
instructors to assess higher level skills of analysis and evaluation rather than lower level skills such as recall
of knowledge.*® This places an onus on the instructor to ensure that questions asked cannot be answered
merely by recall.

In order to assist with consistency of marking across a wide range of moots it is very useful if the moots
can be videotaped. The instructors can then refer back to a selection of moots to ensure that the marking has
been consistent among instructors and across moots. A way to ensure consistency among instructors is for
the instructors to sit on at least two moots together at the beginning of the mooting program so that they can
compare their assessment of each student. This allows anomalies in marking styles or standards to be ironed
out at the beginning, so that students are not disadvantage by there being different judges. The ideal would
be for more than one judge to sit on each moot. However, resource restrictions will generally limit this form
of double assessment for all students, much as they generally prevent marking of assignments and
examination scripts by more than one instructor.

Feedback

Levis writes, “there is little contrary evidence to the general conclusion that learning is enhanced by
frequent, immediate, and positive feedback.%’ Levis goes on to say that the main effect of feedback is to



reinforce successful action.5! He quotes Ausubel and Robinson, who say that feedback:

confirms appropriate meanings and associations, corrects errors, clarifies misconceptions and indicates the relative
adequacy with which different portions of the learning task have been mastered. As a result of feedback, the
subject’s confidence in his learning products is increased, his learnings are consolidated, and he is better able to
focus his efforts and attention on those aspects of a task requiring further refinement.?2

Research has also shown, according to Levis, that feedback needs to be focussed and specific,
highlighting important points for feedback, rather than making it general.%® This is where the moot marking
guide is useful. It highlights the objectives seen as important in each student’s perfomance and allows the
instructor to focus on two or three areas in giving feedback. A specific focus is also beneficial when
feedback is given, as students are generally suffering from the after effects of the stress of making their
presentation. Further, it is argued that “students learn as much from listening to the critique of their peer’s
performances as they do from listening to the critique of their own presentation™.5

Given that feedback aims to reinforce appropriate behaviour as well as to point out errors, it is important
to be balanced in giving feedback. There can be a tendency to focus on the faults of the presentation. Even
where a student has performed abysmally, there will always be some positive point that can be reinforced.
Equally important is to avoid personal criticism of students.®® To be effective, feedback should relate to
behaviour that the student can improve and be couched in terms that the student can understand.®’

Ideally each student should be provided with a copy of their marking guide with comments. This
effectively means that the marking guide will need to be rewritten, as in a ten minute moot, where the judge
is also asking questions, most of the notes on the original marking guide will be scribbled or in some form
of shorthand. There is also the danger that, when marking guides are handed back with the numerical
grading, students will compare and analyse the numerical grading in great detail and query even the
slightest discrepancy, whether imagined or real. This misses the point of the marking guide, in that although
as a checklist with a rating scale it should improve validity and reliability of assessment, assessment of
“complex skilled performance will inevitably lean more towards impressionistic systems”.®® Accordingly
this needs to be explained to students and they should give appropriate weight to the comments at the
bottom of the marking guide or an adapted form of the marking guide, without the numerical grading,
should be given to the students. The restricted time that many instructors have for assessment of large
numbers of students may mean that some teachers cannot provide the marking guides to students. In such
cases, the feedback given immediately after the moot becomes more important.

Videotaping of moots is a further useful means of feedback.%® Time limitations will probably preclude
the instructor from watching the videos with the students, but this has been found, in any event, sometimes
to be a stressful experience for the students concerned.” Self analysis has been found to be a very effective
form of feedback, provided it is supported by some form of self evaluation guide or checklist, such as the
moot marking guide.™

Resource Implications

The response to the MacCrate Report from US Law schools has centred in part on the resource
implications of implementing a program that can teach the fundamental lawyering skills and values set out
in the report.”? This is one of the main restrictions on the ability to use innovative forms of assessment,
which tend to be more labour intensive.

Arguably however, a mooting program would take no more time than it would take to set and mark
assignments. As four students can moot and be assessed in an hour, the load on each instructor in the course
would not necessarily increase. A practical problem that might arise in any mooting program is that the
number of students mooting may not be divisible exactly by four. Experience has shown that moots with
odd numbers of students can work successfully. A further difficulty may be to fit in times and venues that
are suitable. Provided students yet to moot are not permitted to hear the moots of earlier students, the moots
can be run successfully over a number of weeks of the semester. There are added administrative
requirements in terms of ensuring room allocations, organising and finalising a list of mooters, and, where
videotaping is used, in ensuring the facilities are in place in the right rooms at the right times.

Overall, resources should not be a problem where interim assessment such as an assignment is currently
used. However, if resource intensive interim assessment of some kind is not normally used in a course



because of resource constraints, a formal mooting program is unlikely to be possible. An alternative is to
use a less formal mooting program in the tutorial context. One way around the resource problem that has
been found effective in the Bond program is to utilise the support of local practitioners, who are generally
willing to provide their help without charge. For tax moots, the help of Australian Taxation Officers may
also be available. Certainly, for teachers with several hundred students in a course with no tutorials or very
large group tutorials scheduled, the use of mooting of any kind as a form of assessment is probably best left
to advanced elective courses with smaller numbers.”

Possible Problems

There are any number of problems that may arise in a mooting program. Two, in particular, that could
impact upon the effectiveness of the program are the participation of students from different cultural
backgrounds and students starting from different skill bases.

Where there are students from different cultural backgrounds participating in the course, care needs to
be taken if the assessment is to be fair to all students.” Traditionally, resource limitations mean that
teachers have not been able to provide the extra help that many overseas students need to adjust to an
Australian educational environment. This has been so particularly in relation to assessment requiring oral
communication skills. Accordingly there may be a need to schedule one or two extra classes to explain in
more detail to students from non-Australian cultural backgrounds, exactly what is required of students in a
moot. This should involve demonstration. Use of videotaped material to explain common errors and to
emphasise good behaviours can work well to promote understanding.

In the moot itself, it is easy to reduce the marks given to foreign students because of poor spoken
English or a heavy accent. It is important to concentrate on the presentation itself and what is being said, so
that a fair assessment can be made. The marks in a moot are given not for skilled oratory, but inter alia, for
a persuasive presentation of argument, evidence of a comprehensive grasp of the tax law and its application
to a particular fact scenario. A student may be able to perform to the highest standards even with a heavy
accent and using words in a slightly different way from the average Australian student.”™

The problem of students starting from different skills bases can generally be solved. If the moot is
assessing performance at a fairly low skills base, then the problem does not really arise. Those who come
into the program with advanced skills will be at an advantage, much as anyone is coming into any program
with prior knowledge. If the skills are being assessed at a higher level on the assumption that students have
already attained a specific basic skills level, this is more of a problem. It may happen, for example, where a
student transfers from another university where skills are not integrated into the program. In most cases the
ordinary form of assessment cannot be changed to suit the student, as it is a requirement to pass the course.
However, extra help can be given to such students in the form of advice and guidance as to technique,
reading on the topic and other aids available.

Where students have different skill levels because they come from different degree programs there are
other solutions. At Bond University, law and commerce students learn tax together. The skills program
within the Law School emphasises mooting skills, so that law students studying tax should already have
completed at least three moots. Commerce students do not generally moot as part of their program and,
accordingly do not have the same skills in mooting as the law students. The solution used is to have all of
the commerce students mooting together so that they can be assessed on the basis of the skill level at which
they come into the program.

Conclusion

In the context of an increasing requirement for skills to be taught in undergraduate programs, it is
important to identify those skills required by tax professionals. Little research has been done in this area in
Australasia, but there is clearly an inter-disciplinary perspective, given the overlap between tax law and
commercial business reality. Certain skills are required by most tax professionals and it then becomes the
task of the tax teacher to determine how best students can acquire those skills during an undergraduate
course of study.

Mooting offers one method of skills training. Although at first sight it appears law specific, the way it



can be used to develop a broad range of the skills required by all tax professionals suggests that mooting
can be used validly in commerce and business programs. It is a flexible method of skills training and can be
used, for example, as a very formal roleplay of an appeal, a less formal hearing before the AAT, which non-
lawyers need to be familiar with, or as a small group tutorial exercise. Mooting also has the major
advantage of being no more resource intensive than the more usual forms of assessment, such as
assignments or projects.

In the face of the increasing demands that will be put upon tax professionals to provide comprehensive,
value added service to their clients, it makes sense for tax students to be given the best possible
opportunities to acquire the skills that they will need in practice. There is also the added pressure that will
be placed upon tax professionals to represent their clients in the increasingly informal fora for resolving tax
disputes, such as the AAT and the Small Tax Claims Tribunal. Alternative methods of dispute resolution
are becoming popular, which will lead to an increase in the teaching of skills such as negotiation and
mediation in undergraduate tax courses. Many of the skills required are also those required in a moot.
Students who have mooted and improved their skills as a result should be better equipped to practice as tax
professionals.”

APPENDIX A
Moot Marking Guide

1= very unsatisfactory, 2= unsatisfactory, 3= average, 4= good,
5= excellent

COURTROOM FORMALITIES

Courtroom etiquette 1 2 3 4 5
Opening 1 2 3 4 5
Closing 1 2 3 4 5
Presentation 1 2 3 4 5
Communication Skills 1 2 3 4 5

ABILITY TO ENTER DIALOGUE

Read/heavy reliance on notes 1 2 3 4 5
Ability to respond satisfactorily to 1 2 3 4 5
questions without having to search through

notes

Ability to answer questions even whenthey 1 2 3 4 5
did not relate directly to the point being

presented

Ability to resume argument 1 2 3 4 5

QUALITY OF ARGUMENT

Thorough understanding of issues of law 1 2 3 4 5



Stated correctly relevant principlesoflaw 1 2 3 4 5

Applied principles to facts 1 2 3 4 5
Distinguished relevant cases 1 2 3 4 5
Evidence of research 1 2 3 4 5
Completeness of argument 1 2 3 4 5
Argued in accordance with summary 1 2 3 4 5
submitted

WRITTEN SUBMISSION

Submitted to Level 3 Box the day before 1 2 3 4 5

moot

Correct form of case citations 1 2 3 4 5
Citation of relevant cases 1 2 3 4 5
Concise summary of key points and 1 2 3 4 5
argument
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